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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. If this is a criminal contempt was appellant entitled to have a 
grand jury of his peers determine whether or not he should be charged 
for contempt of Court? 


2. Should appellant have been granted a jury trial upon demand? 


3. If this is a civil contempt is appellant's sentence unlawful for 
having no purging provision? 


4. Should a single judge be allowed to be the accuser, jury, judge 
and sentencer in a contempt action where the alleged contempt was com - 
mitted out of his presence? 


5. Were there sufficient facts adduced at the trial to warrant a 
guilty finding? 

6. Were the facts testified to, if believed, and construed most un- 
favorably against the appellant sufficient to constitute an obstruction of 
justice within the meaning of the U. S. Code provisions including Title 18, 
Section 1503? 


7. Was sentence imposed after an unreasonable delay in violation 
of Rule 32a of the Federal Rules of Criminal Procedure? 


8. Was the law in the District of Columbia in effect on the date of 
the alleged contempt limiting the sentence upon Conviction of contempt 
without a jury to ninety days binding upon the Court? 


9. Did the Court demonstrate bias against appellant by bringing a 
charge against him and exonerating the juror whose actions were the di- 
rect cause of the mistrial, and was the Court in error in Stating that ap- 


pellant had no right to pass a civil greeting to a member of the jury? 


10. Did the trial on November 12 and 15, 1965 constitute double 
jeopardy? 


11. Was appellant entitled to be present when he was found guilty 
by the Court? 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES AND RULES INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


1, 


The Charge of Contempt of Court Should Not 
Have Been Made by the Court to the United 
States Attorney's Office But Rather by an 
Indictment by the Grand Jury as in Other 
Criminal Cases ‘ é ‘ : 


Appellant Should Have Been Granted a Jury 
Trial Upon Demand . , ‘ ‘ 


Appellant's Sentence is Unlawful Because It 
Fails to Provide Him with an Opportunity to 
Purge Himself, If this is a Civil Contempt 


A Single Person Should Not Be Allowed to Be 
the Accuser, Jury, Judge and Sentencer 


There Were Not Sufficient Facts Adduced at 
the Trial to Warrant a Guilty Finding 


The Facts Testified to, Even If Believed, Were 
Not Sufficient to Constitute an Obstruction of 
Justice Within the Meaning of U.S. Code, 
Title 18, Section 1503 - . ; 


Sentence Was Imposed After an Unreasonable 
Delay in Violation of Rule 32(a) of the Federal 
Rules of Criminal Procedure 3 


The Court Was Bound by the Limitation of a 
Ninety-Day Sentence for the Offense of 
Contempt of Court, Without a Jury Trial, that 
Being the Law in the District of Columbia on 
the Date of the Alleged Offense and the Date of 
the Memorandum Opinion ies the na 
Guilty c : z , : 


(iv) 


The Court Demonstrated Bias Against the 
Appellant by Bringing a Charge Against Him 
and Exonerating the Juror Whose Actions 
Were the Direct Cause of the Mistrial; the 
Ruling of the Court Stating that Appellant Had 
No Right to Pass Civil Greeting to a Member 
of the Jury Was Erroneous F : 


The Trial on November 12 and 15, 1965 
Constituted Doub] e Jeopardy 


Appellant Was Entitled to Be Present When 
He Was Found Guilty by the Court 


CONCLUSION 
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MARCUS SCHNURMAN, 
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for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
| 
This appeal is being taken from a final judgment of the United 
States District Court for the District of Columbia. This |Court has juris- 

diction to consider and decide this appeal under the provisions of Title 


28, United States Code, Sections 1291 and 1294, 


STATEMENT OF THE CASE 


On June 29, 1965, in the area of 9 A.M., appellant and his wife 
were in the corridor on the second floor of the United States Courthouse 
in the District of Columbia outside the courtroom of the Honorable John 
J.Sirica, They were awaiting the proceedings to commence for the day 
which were to include instructions to the jury in a case in which appel- 
lant had been on trial for three weeks ona charge of carnal knowledge. 
(Eight days in actual session). 


A juror in the same case, Matthew A. Kerins, walked past them 
in the opposite direction that they were walking. According to appellant, 
nothing untoward happened at this time. Mr. Kerins, however, apparent- 
ly overheard part, of a conversation that appellant and his wife were hay- 
ing because when he arrived in the jury room he announced that the ap- 
pellant had said some words which amounted to a question as to whether 
or not he was going to give him an acquittal that day (JA 5, 6). 


When Mr. Kerins testified under oath on June 29, 1965, and on No- 
vember 12, 1966 he stated that he was not looking at appellant at the time 
he spoke and that neither he nor appellant stopped walking (JA 8). 


Judge Sirica's messenger, Fred Juggins, overheard the remarks 
made by Mr. Kerins and reported it to the Court (JA 31-34). A hearing 
was held at that time, to-wit, June 17, 1966 anda forty-four page tran- 


script of the testimony is on file as part of the record herein. 


The Court then requested the Assistant United States Attorney to 
prepare a petition for an order to show cause why appellant should not 
be declared in Contempt of Court under 18 U.S.C. Sec. 401(1) and Rule 
42(b) of the Federal Rules of Criminal Procedure. No action was taken 


against the juror, Mr. Kerins. 


Four and a half months later, on November 12 and November 15, 


1965, appellant was tried on the contempt charge and the matter was 
taken under advisement by the Court. 


Two months later, on January 17, 1966, appellant was sentenced to 


six months in jail and bail was set pending appeal, allowing defendant to 
remain with his family and continue working. (Transcript (11 pages) 
June 17, 1966, part of record herein). 


At the contempt hearing, appellant asserted that he had no idea that 
his conversation with his wife was overheard and in any case that all he 
was doing was commenting to his wife that he hoped that the jury would 
acquit him. He was unaware of the juror's presence, or the likelihood 
that he would overhear his conversation with his wife. The statement 


was a normal consequence of the circumstances. 


The appellant was naturally concerned and pressured awaiting the 
verdict of his trial and his comment to his wife was merely part of the 
ordinary exchange of conversation which one would expect on such an 
occasion. There was no intention to influence the juror. | It was an inno- 
cent hope expressed by the appellant, and unintentionally overheard by 


the juror. 


STATUTES AND RULES INVOLVED | 


The pertinent Statutes and Rules involved are set forth in the 
Appendix attached to this Brief. 


STATEMENT OF POINTS 


1. The charge of contempt of Court should not have been made 
by the Court to the United States Attorney's office but rather by an in- 


dictment by the Grand Jury as in other criminal cases. | 


2. Appellant should have been granted a jury trial upon his de- 


mand. 


3. Appellant's sentence is unlawful because it fails to provide 
| 


him with an opportunity to purge himself, if this isa civil contempt. 


4. A single person should not be allowed to be the accuser, jury, 


judge and sentencer. 


5. There were not sufficient facts adduced at the trial to warrant 
a guilty finding. 


6. The facts testified to, even if believed, were not sufficient to 
constitute an obstruction of justice within the meaning of U. S. Code pro- 
visions including Title 18, Section 1503. 


7. Sentence was imposed after an unreasonable delay in violation 
of Rule 32(a) of the Federal Rules of Criminal Procedure. 


8. The Court was bound by the limitation of a ninety-day sentence 
for the offense of contempt of court, without a jury trial, that being the 
law in the District of Columbia on the date of the alleged offense and the 
date of the memorandum opinion finding appellant guilty. 


9. The Court demonstrated bias against the appellant by bringing 
a charge against him and exonerating the juror whose actions were the 
direct cause of the mistrial; the ruling of the Court stating that appel- 
lant had no right to pass civil greeting to a member of the jury was er- 
roneous. 


10. The trial on November 12 and 15, 1965 constituted double 
jeopardy. 


11. The appellant was entitled to be present when he was found 
guilty by the Court. 


SUMMARY OF ARGUMENT 


Appellant contends that he did not make the statement attributed 
to him, that is, "are you going to acquit me today?", he does not recall 
the specific incident but testified that probably something similar took 
place, that is, that he probably was talking to his wife while walking up 
and down the corridor waiting for the commencement of the Court action 


for that day and that probably a juror passed him several feet away and 
that probably the juror heard some words that he Spoke. Appellant con- 
tends that he probably said something to his wife about his ae ae for an 

acquittal that day. 


The testimony of the juror did not prove, certainly not beyond a 
reasonable doubt, that the appellant posed a question to him. There were 
various circumstances which precluded such a conclusion, for example, 
the juror stated that he was not looking at the appellant at ithe time he 
heard him, that appellant was five or six feet away from him when the 
alleged statement was made, that he was not sure who the appellant was 
addressing his comment to, that they both kept on walking in opposite 
directions and that the juror did not stop or look at the appellant. 


Appellant contends, arguendo, that even if the facts were as the 
juror testified that it was not a contempt of Court contemplated by the 
U. S. Code, and that at most it was a spontaneous, unintentional, unplan- 
ned, innocuous statement made without the requisite intent to allow an 


interpretation of an attempt to obstruct the administration of justice. 
| 


The Court, the jurors and the appellant were all under a great deal 
of tension after a trial lasting over a three-week period (eight days in 
actual session) and it is understandable that there was created an uneasy 
Situation. Appellant contends, however, that the cause of the mistrial, 
even if the juror believed he heard precisely what he testified to was that 
the juror instead of advising the Court privately according to instructions 
given to him, offended this regulation by discussing the matter with other 
jurors. Obviously the appellant was under much greater stress and pres- 
sure than the juror and yet the juror was completely Scouerated and dur- 
ing this crucial period the appellant was required to answer a charge of 
being contemptuous of the Court. 


In the instant case the Court that tried the case which resulted in 
the mistrial was the initiator of the show cause order, the ida of the 


contempt case and the sentencing authority. 


Appellant in addition contends that the charge such as the one placed 
against him should rightfully have been made by a Grand Jury and that he 
should have been granted a trial by a jury of his peers, that sentence was 
delayed beyond a reasonable time and that in any case it should not have 
been for more than ninety days. 


ARGUMENT 


1. The Charge of Contempt of Court Should Not Have 
Been Made by the Court to the United States 
Attorney's Office But Rather by an Indictment by 
The Grand Jury as in Other Criminal Cases. 


The Fifth Amendment of the United States Constitution reads as 
follows: 

"No person shall be held to answer for a capital, or 
other infamous crime, unless on a presentment or 
indictment of a Grand Jury ... nor shall any per- 
son be Subject for the same offense to be twice put 
in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself; 
nor be deprived of life, liberty, or property, without 
due process of law... ." 

The presentment or indictment by a Grand Jury prior to trial for 
criminal offenses is a long established guarantee, it is based on the idea 
that one should not be put on trial until a jury of his peers finds proba- 
ble cause. It is predicated on the positive theory that this is the right 
which men are entitled to before they can be tried. It is the constitu- 


tional insulation against hasty or overbearing governmental action. 


The Constitution specifically excludes certain classes of cases 
from the protection of the Grand Jury provision, such as court's-mar- 
tial, but no such exclusion has been made at the contempt area. It 
should be noted that all contempts of Congress cases are presented to 


Grand Juries for indictment. 


Our system of jurisprudence which abhors the concept of prose- 


cutor and judge being the same person, warrants the interposition of a 


Grand Jury between the Court and the appellant. There is no valid rea- 
son or need to require ignoring his constitutional right, 

Appellant asserts that had the case gone before the Grand Jury 
the facts were of such nature considering all the circumstances that it 
is highly improbable that an indictment would have resulted. 
| 
2. Appellant Should Have Been Granted a Jury Trial 


Upon Demand. 


In the present case the jury would have served as an insulation 
between the appellant and the Court which was at the same time the ini- 
tiator of the charge as well as the judge and sentencer. 


Justice Black has commented that "the offense of, contempt of 
| 
Court, which is most inordinately vague and sweeping in substantive 


scope, is punished by the harshest procedures known to law.” 


| 
With respect to the right to trial by jury, Article 3, Section 2 of 
the Constitution of the United States provides that "the trial of all 


crimes, except in cases of impeachment, shall be by jury <<", 


| 
The Bill of Rights twice reaffirms the importance to the people 
of the right to trial by jury. The Fifth Amendment directs that "no 
person Shall be held to answer for a capital or otherwise infamous 


Al 
. 


crime, unless on a presentment or indictment of a Grand Jury... 
And, the Sixth Amendment follows, declaring: "In all criminal prose- 
cutions, the accused shall enjoy the right to a speedy and public trial, 

by an impartial jury . A 


Without discussing the arguments in U.S. v. Barnett, 376 U.S. 
681, appellant refers to Item 2 of the syllabus which states that "on 
the facts certified, there is no constitutional right to trial by jury." 
Appellant contends that the circumstances of the alleged act herein 


as is elsewhere discussed in this Brief clearly requires the constitu- 
tional intervention of a jury as a fundamental protection guaranteed by 


the Constitution. 


Appellant's Sentence Is Unlawful Because It Fails 
To Provide Him With an Opportunity to Purge 
Himself, if This Is a Civil Contempt. 


The present case takes on aspects of civil and criminal contempt. 
The case was handled in the Civil Division of the U.S. District Court 
for the District of Columbia and appellant was required to post a cost 
bond under Rule 73 of the Federal Rules of Civil Procedure before the 
appeal was allowed to proceed. The case was docketed with a Miscel- 
laneous number and handled in the Civil Division. 


On the other hand, appellant is charged with obstructing the ad- 
ministration of justice and there is no purging provision in his sentence. 


A principle of criminal law directs that a law be clear enough to 
forewarn all potential violators of the consequences of their future acts, 
It seems clear that if this is considered a criminal contempt then appel- 
lant certainly was not convicted by due process of law because he could 
hardly have been obliged to know whether his alleged conduct would go 
so far as to interfere with the law, or the legal consequences attendant 


thereto. 


There was no evidence to show wrongful intent or criminal intent 
on the part of appellant. On the contrary, all the evidence indicated that 
his actions during the proceedings were exemplary. 


Appellant contends that whether the alleged acts constitute crim- 


inal or civil contempt, this action does not fall within the bounds of 
either. 


4. A Single Person Should Not Be Allowed to Be the 
Accuser, Jury, Judge and Sentencer. 


Same arguments as in Nos. 1 and 2 above. 


5. There Were Not Sufficient Facts Adduced at the 
Trial to Warrant a Guilty Finding. 


Appellant respectfully refers the Court to JA 5-19 which covers 
the testimony of the juror, Matthew A. Kerins. His testimony was to 


the effect that he was walking in one direction while appellant and his 
wife were walking in an opposite direction, that they came within five 
to six feet of each other and that he (Mr. Kerins) did not look at appel- 
lant while the words were spoken nor did he or appellant stop walking. 
Mr.Kerins testified that he never looked straight at the appellant nor 
did appellant look straight at him. | 
In the initial hearing on June 29, 1965 Mr. Kerins stated that when 
he went into the juryroom one of the things he said was "T didn't know 


whether he meant me or who he meant"... JA 18, 19 . 


On June 29, 1965 Mr. Kerins stated that the exact, words he heard 


were "Are you going to give me an acquittal?" 


On November 12, 1965, however, he stated the exact words he 
heard were "Hey, are you going to give me an acquittal today; her are 
you going to give me an acquittal today." If Mr. Kerins!| was not so 
emphatic as to his recollection of the exact words this discrepancy 
could appear to be minor, but the fact that he was so certain on each 
occasion makes it questionable what he really did hear and the addi- 
tion of "Hey, hey" on the second occasion and the repetition of the en- 
tire sentence looms to become an important difference. 

Mr. Kerins’ recollection was that the messenger, Fred Juggins, 
was at the water fountain in the opposite end of the jury room whereas 


Mr. Juggins himself testified that he was just outside of the room. 


10 


In addition, Mr. Juggins corroborated appellant's testimony to the 
extent that he reported that Mr. Kerins stated that appellant used the 
words "I hope you will acquit me this morning." This would certainly 
fit in except for one word with what appellant claims he probably said, 


that is, "I hope they will acquit me this morning" (JA 33, 34). 


Appellant respectfully claims that the above testimony did not al- 
low a finding of guilt beyond a reasonable doubt, of the kind or quality 
of contempt contemplated under the U. S. Code provision respecting ob- 


structing justice. 


Appellant requests that his testimony controverts any guilt (JA 
35-46). 


6. The Facts Testified to, Even if Believed, Were 
Not Sufficient to Constitute an Obstruction of 
Justice Within the Meaning of U. S. Code, Title 
18, Section 1503. 


U.S. Code, Title 18, Section 401(1) refers to misbehavior amount- 


ing to an obstruction of justice. 


A reading of Title 18, Section 1503 makes it abundantly clear that 
the corruption referred to is of a magnitude of a degree far beyond that 
of the issues in the present case. It appears that the corruption contem - 
plated involves fear and/or threats and intimidation and allows for a five 


year imprisonment and a $5,000 fine. 


The alleged act should not be considered in the same context of 
this act particularly when the juror testified that he wasn't even looking 


at appellant and didn't even stop when he heard him. 
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Sentence Was Imposed After an Unreasonable Delay 
In Violation of Rule 32(a) of the Federal Rules of 
Criminal Procedure. 
| 
The Court when sentencing appellant on June 17, 1966 stated that 
the law in the District of Columbia at the time that he received the re- 
port from the Probation Officer on March 21, 1966 precluded a sentenc- 
ing or conviction of criminal contempt without a jury trial of more than 


90 days. Nevertheless it delayed 3 additional months before pronouncing 


sentence because of the cases pending before the Supreme Court which 


ultimately allowed a sentence of up to six months. It then gave appellant 
| 
a six month sentence. Appellant alleges that this is a denial of due proc- 


ess. 


See Transcript of sentencing filed herein. 


The Court Was Bound by the Limitation of a Ninety- 
Day Sentence for the Offense of Contempt of Court, 
Without a Jury Trial, that Being the Law in the 
District of Columbia on the Date of the Alleged 
Offense and the Date of the Memorandum Opinion 


Finding the Appellant Guilty. 


If the law was as the court indicated on the dates of the alleged 
offense, trial, and submission of the probation report, it) would appear 
that a subsequent revision in penalty should not be givena retroactive 
effect and that doing so would be a denial of due process, 


See Transcript of sentencing attached herein. 
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9. The Court Demonstrated Bias Against the Appellant 
By Bringing a Charge Against Him and Exonerating 
The Juror Whose Actions Were the Direct Cause of 
The Mistrial; the Ruling of the Court Stating That 
Appellant Had No Right to Pass Civil Greeting to a 
Member of the Jury Was Erroneous. 


The bias referred to in this point is not an intentional one but 
rather an indirect one but which effectively deprives appellant of his 
basic rights. 


The Court ruled as a matter of law that Mr. Kerins did not fail to 
abide by his instruction and that he did what any reasonable person would 
have done under the circumstances. The fact is that the jury service 
manual for jurors Page 8 provides: 

"No juror should permit anyone to talk to him about 
the case on trial, and that if anyone approaches him 
and attempts to discuss the case with him the inci- 
dent must immediately be reported to the Court pri- 
vately.” (JA 47, 48). 
Mr. Kerins was asked if he was familiar with that regulation and it was 
read to him precisely. His answer was "Yes" (JA 12). 


The Court stated in referring to the alleged statement that "I think 
it was deliberately done, Counsel, deliberately done to cause a mistrial." 
"It was probably one of the things in his mind, he wanted a mistrial in 
this case" (JA 48). 


The fact is that there was no evidence whatsoever of any indiscre- 
tion on the part of the appellant other than this alleged incident and noth- 


ing to predicate a determination of premeditation or intent, even by a 


preponderance of the evidence, let alone beyond a reasonable doubt. 


On June 29,'1965, the defendant had been on a $1000 bond for a 
year and had always been on time when he was required to be in Court. 
Nevertheless after the present charge was made against him the bond 
was raised to $2500 plus an additional bond for the contempt charge in 
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the amount of $2500.00. This notwithstanding the fact that appellant is 
the sole support of his wife and 4 children. | 


| 
The jury service manual for jurors, Page 8 states that: 


"No juror should enter into any conversation during 
the progress of the trial with any of the lawyers or 
parties connected with the case, or with any witness. 
While it is permissible to exchange ordinary greet- 
ings, no further conversation is proper." 


Nevertheless the Court stated that appellant: 


"should not have even said Good Morning to the Jury 
or Good Afternoon. He should have stayed complete- 
ly away from the jury or the juror. He had no right 
to get close to them even four feet or five feet and 
any I hope they give me an acquittal. Why did your 
client for instance get that close to the juror? 
Couldn't he have said that to his wife as they came 
off the elevator, instead of getting within four or five 
feet or hearing distance of the juror .... He knew 
he wasn't supposed to get near any of these jurors or 
say anything .... Well, what right did he have to 
make any remark in the presence of that juror, of 
any nature." (JA 47). 


10. The Trial on November 12 and 15, 1965 Constituted 


Double Jeopardy. 
Appellant's contention of double jeopardy is based on the blatant 

fact of being required to be in effect put on trial twice, first on June 29, 

1965 and then on November 12 and 15, 1965. | 


More important than this technical objection is that Appellant was 
prejudiced and denied due process of law by the hearing'on June 29, 
1965 in that he was denied adequate time for preparation and consulta- 


tion with counsel. 
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11, Appellant Was Entitled to Be Present When He Was 
Found Guilty by the Court. 


Rule 43 of the Federal Rules of Criminal Procedure requires that 
a defendant be present at every stage of the trial and specifically in- 
cludes the return of the verdict. Appellant contends that a judgment by 


the Court is not an exception to the provision. 


Rule 44 of the Federal Rules of Criminal Procedure requiring 
Counsel at every stage would presumably include the handing down of 
the judgment. 


CONCLUSION 


For the reasons stated above Appellant requests this Honorable 
Court to reverse the judgment of the Trial Court. 


Respectfully submitted, 


IRA M. LOWE 


2700 Que Street, N. W. 
Washington, D. C. 20007 


Attorney for Appellant 
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APPENDIX 


Rule 73(c), Federal Rules of Civil Procedure 

"Bond on Appeal. Unless a party is exempted by 
law, a bond for costs on appeal shall be filed|with 
the notice of appeal. The bond shall be in the sum 
of two hundred and fifty dollars, unless the court 
fixes a different amount or unless a supersedeas 
bond is filed, in which event no separate bond on 
appeal is required. The bond on appeal shall have 
sufficient surety and shall be conditioned to secure 
the payment of costs if the appeal is dismissed or 
the judgment affirmed, or of such costs as the ap- 
pellate court may award if the judgment is modi- 
fied. If a bond on appeal in the sum of two hundred 
and fifty dollars is given, no approval thereof is 
necessary. After a bond on appeal is filed an ap- 
pellee may raise objections to the form of the bond 
or the sufficiency of the surety for determination 
by the clerk." 


U. S. Code, Title 18, Chapter 21, Contempts Section 401 
Power of Court 


"A court of the United States shall have = to 
punish by fine or imprisonment, at its discretion, 
such contempt of its authority, and none other, as — 


(1) Misbehavior of any person in its presence 
or so near thereto as to obstruct the ad- 
ministration of justice; .. ." | 

| 
U.S. Code, Title 18, Chapter 73, Obstruction of Justice, 
Sec. 1503 Influencing or injuring officer, juror or wit- 
ness generally. 


"Whoever corruptly, or by threats or force or by any 
threatening letter of communication endeavors to in- 
fluence, intimidate, or impede any witness, in any 
court of the United States or before any United States 
commissioner or other committing magistrate, or 
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any grand or petit juror, or officer in or of any 
court of the United States, or officer who may be 
serving at any examination or other proceeding be- 
fore any United States commissioner or other com- 
mitting magistrate, in the discharge of his duty, or 
injures any party or witness in his person or prop- 
erty on account of his attending or having attended 
such court or examination before such officer, com- 
missioner, or other committing magistrate, or on 
account of his testifying or having testified to any 
matter pending therein, or injures any such grand 
or petit juror in his person or property on account 
of any verdict or indictment assented to by him, or 
on account of his being or having been such juror, 
or injures any such officer, commissioner, or other 
committing magistrate in his person or property on 
account of the performance of his official duties, or 
corruptly or by threats of force, or by any threaten- 
ing letter or communication, influences, obstructs, 
or impedes, or endeavors to influence, obstruct, or 
impede, the due administration of justice, shall be 
fined not more than $5,000 or imprisoned not more 
than five years, or both. (June 25, 1948, ch. 645, 

62 Stat. 769.)" 


Rule 32(a), Federal Rules of Criminal Procedure 


"Sentence shall be imposed without unreasonable de- 
lay. Pending sentence the court may commit the 
defendant or continue or alter the bail. Before im- 
posing sentence the court shall afford the defendant 
an opportunity to make a statement in his own behalf 
and to present any information in mitigation of punish- 
ment." 


Rule 42(b), Federal Rules of Criminal Procedure 


"A criminal contempt except as provided in subdivision 
(a) of this rule shall be prosecuted on notice. The 
notice shall state the time and place of hearing, allow- 
ing a reasonable time for the preparation of the de- 
fense, and shall state the essential facts constituting 
the criminal contempt charged and describe it as such. 
The notice shall be given orally by the judge in open 
court in the presence of the defendant or, on applica- 
tion of the United States attorney or of an attorney 
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appointed by the court for that purpose, by an order 
to show cause or an order of arrest. The defendant 
is entitled to a trial by jury in any case in which an 
act of Congress so provides. He is entitled to ad- 
mission to bail as provided in these rules. If the 
contempt charged involves disrespect to or criti- 
cism of a judge, that judge is disqualified from pre- 
siding at the trial or hearing except with the defend- 
ant’s consent. Upon a verdict or finding of guilt the 
court shall enter an order fixing the punishment." 


Rules 43 and 44, Federal Rules of Criminal Procedure. 


Rule 43. Presence of the Defendant. | 


"The defendant shall be present at the arraignment, 
at every stage of the trial including the impaneling 
of the jury and the return of the verdict, and at the 
imposition of sentence, except as otherwise provided 
by these rules .. ." | 

| 

Rule 44. Assignment of Counsel. | 

"If the defendant appears in court without counsel, 
the court shall advise him of his right to counsel 
and assign counsel to represent him at every stage 
of the proceeding unless he elects to proceed with- 
out counsel or is able to obtain counsel." | 


Petition of the United States of America for 
an Order to Show Cause Why the Defendant 
Marcus Schurman Should Not Be Declared 
In Contempt Of Court, Filed July 12, 19465 


Order, Filed July 27, 1965 


Excerpts from Transcript of Proceedings, November 12, 1965 


Vitnesses: Tr. Page 
Matthew A. Kerins 
Direct. é $ ‘ 7 ‘ 3 10 
Cross. 3 ; é . ‘ A 13 


Mary L. Fredericks 
Direct. a ‘ 3 : Fs ; 34 
Cross. ‘ : - : é - 37 


Herbert H. Wright 
Cross. F P . . . ‘ 43 
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UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 
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UNITED STATES OF AMERICA 
v. ; Misc. No. 39-65 


MARCUS SCHURMAN 


| 

| 
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[Filed July 12, 1965] 
PETITION OF THE UNITED STATES OF AMERICA 


FOR AN ORDER TO SHOW CAUSE WHY THE 
DEFENDANT MARCUS SCHURMAN SHOULD NOT BE 


DECLARED IN CONTEMPT OF COURT 


| 
The petitioner, the United States of America, by and through its 
attorney, the United States Attorney for the District of Columbia, pursuant 
to Rule 42(b) of the Federal Rules of Criminal Procedure respectfully 


states to the Court as follows: | 


1) That the case of United States v. Marcus Schurman, Crimi- 
nal No. 688-64, was on trial in the United States District Court for the 
District of Columbia, Judge John J. Sirica presiding. 


2) That on June 29, 1965, about 9:15 a.m., ina corridor of the 
United States Court House for the District of Columbia, in the presence 
of Matthew A. Kerins, a juror, sworn in the case of United States v. 
Marcus Schurman, Criminal No. 688-64, defendant made the following 


statement: 


"Are you going to give me an acquittal?" 
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3) That the defendant Marcus Schurman did make the said 
statement knowing Matthew A. Kerins to be a juror sworn in the case 
of United States v. Marcus Schurman, Criminal No. 688-64. 

4) That the statement of the defendant Marcus Schurman to 
Matthew A. Kerins was further communicated by juror Matthew A. 
Karins to other jurors sworn in the case of United States v. Marcus 
Schurman, Criminal No. 688-64. 

5) That after a full hearing was had before the Court wherein 
the defendant admitted under oath that he made that statement in the 
presence of juror Matthew A, Kerins knowing the said Matthew A. Kerins 
to be a juror sworn in the case of United States v. Marcus Schurman, 
Criminal No. 688-64, and upon motion of the defendant and his counsel 
a mistrial was granted over the objection of the United States of America; 
that the mistrial was a direct result of the statement made by the defend- 


and Marcus Schurman in the presence of Matthew A, Kerins, knowing the 


said Matthew A. Kerins to be a juror sworn in the case of United States 


v. Marcus Schurman, Criminal No. 688-64. 

6) In acting as hereinbefore alleged, Marcus Schurman inten- 
tionally and wilfully misbehaved in the presence of this Court and con- 
ducted himself in a manner contemptuous of this Court in the presence 
of this Court so as to be punishable under Title 18, U.S.C. 401(1), which 
reads in part as follows: 


"A Court of the United States shall have power 
to punish by fine or imprisonment, at its discretion, 
such contempt of its authority, and none other, as —- 
(1) misbehavior of any person in its presence or so 
near thereto as to obstruct the administration of 
justice: ... 


WHEREFORE, The United States of America prays that proceed- 


ings may be had against the said Marcus Schurman and an order be issued 
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directing him to appear in this Court and show cause why he should not 
be adjudged in contempt of court and punished accordingly. 


/s/ DAVID C. ACHESON 
United States Attorney 


/s/ JOHN C. CONLIFF | 
Assistant United States Attorney 


/s/ VICTOR W. CAPUTY 
Assistant United States Attorney 


[Filed July 27, 1965] 


ORDER 


Upon consideration of the petition of the United States of America 
by the United States Attorney in and for the District of Columbia for an 
order directing the defendant herein, Marcus Schurman, to show cause 
why he should not be adjudged in contempt of Court, it is by the Court 
this 27th day of July, 1965, | 


| 
| 
ORDERED that an order be issued against Marcus Schurman to 
appear in this Court on the 13th day of September, 1965, at 10:00 a.m., 
to show cause why he should not be adjudged in contempt of Court and 


punished accordingly as prayed in said petition, and it is | 


FURTHER ORDERED that a copy of said petition and a copy of 
this Order be served by the United States Marshal upon the said Marcus 
Schurman by delivering copies thereof to his attorneys, Myron G. Ehrlich, 
Esq., and Kenneth D. Wood, Esq., 401 - 3d Street, Northwest, Washington, 


D. C., 20001, on or before the 27th day of July, 1965. 


/s/ JOHN J. SIRICA 
Judge 
DATE: July 27, 1965 
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EXCERPTS FROM 
TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 


Petitioner, 


vs : Miscellaneous 39-65 


MARCUS SCHURMAN, 
Respondent. 


Washington, D. C., 
Friday, November 12, 1965. 


The above-entitled case came on for trial at 10 o'clock a.m., in 
the United States District Court for the District of Columbia, in the Court- 
house at Washington, D. C. 

BEFORE 

HONORABLE JOHN J. SIRICA, Judge of the United States 
District Court for the District of Columbia. 
APPEARANCES: 
VICTOR W. CAPUTY, Esquire, 
On behalf of the United States; 
IRA M. LOWE, Esquire 


On behalf of the respondent. 
* * * 
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MR. CAPUTY: Call Mr. Matthew A. Kerins. | 


Thereupon, 

MATTHEW A. KERINS | 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: | 

DIRECT EXAMINATION | 
BY MR. CAPUTY: | 

Q. Will you state your name, sir? A. Matthew A. Kerins. 

THE COURT: How do you spell that ? 

THE WITNESS: K-e-r-i-n-s. 

BY MR. CAPUTY: 

Q. Were you, sir, a member of the jury panel in June of 1965 and 
particularly on June 29th, 1965, in the case of United States v. Marcus 
Schurman, Criminal No. 688-642 A. I was. | 

Q. Do you recall, sir, what your number was on that panel that 
sat in the hearing of the trial of Marcus Schurman in June of 1965? 

A. No. 5. 

Q. No. 3, wasn't it? A. Yes, No. 3. 

Q. No. 3, Juror No.3? A. Yes. 

Q. Now, on June 29, 1965, did there come a time that you were 


on your way to the jury room on that day just prior to the time 
that the Court was to charge in that case? A. Yes, sir. 

Q. And on that day as you were on your way to the courtroom, 
will you tell the Court what if anything happened as you were on your way 
to the jury room on June 29, 1965? A. You want me to tell what hap- 
pened? | 

Q. Tell what happened. 

THE COURT: Tell it in your own way. 

THE WITNESS: I was coming down in front of the jury room, and 


Marcus Schurman and his wife, presumably his wife, was with him, and 
I was coming down, and there was no one else in the hall, and I was com- 
ing toward the jury room, and he was going the other way, and he said: 
Hey, hey, are you going to give me an acquittal today ? | 
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And I just kept on walking and I never said anything. 
BY MR, CAPUTY: 

Q. Now, about what time was that? A. That was about — we were 
due here I think at 9:00, I don’t know whether it was 9:00 or 10:00, Iam not 
exactly sure. 

Q. Were youc »here about 9:00 o'clock? A. We were here — 
it was 15 minutes before we were due here. 

Q. At quarter of 9:00 in the morning on that day? A. Yes. 

Q. Do you see here in the courtroom the person who made that 
statement, as you have just testified? A. Yes, sir, I do. 

Q. Will you point him out? A. He is sitting right over there 
(indicating.) 

Q. Which one? There is two. The one with the beard? A. No, 
the other one. 

Q. The other one? A. Yes. 

MR. CAPUTY: May the record show, Your Honor, that the witness 
has pointed out the defendant, Schurman. 

THE COURT: The record will indicate that. 

BY MR. CAPUTY: 

Q. Now, did there come a time after that statement was made by 
this defendant, as you just testified, that you went into the jury room? 
A. Yes, sir. 

Q. Did you gotothe jury room? A. Yes. 

Q. Did you repeat that statement that this defendant made to other 
members of the jury? A. There was about — yes. 

Q. You did? A. Yes. 

Q. And about how many if you recall? A. It was about 4 or 5in 
there, if it was that many. 

Q. How much time passed from the time that the statement was 
made to the time that you repeated that statement to the other members 


of the jury panel in the jury room? About how muchtime? A. Well, 


from the time I got from that door to here. 
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THE COURT: What door are you indicating? 
THE WITNESS: He was out at that door. 
THE COURT: That door, you mean the front door ? 
THE WITNESS: The front door, yes. 
THE COURT: Of my courtroom? 
THE WITNESS: Yes. | 
THE COURT: Where did this incident occur? | 
THE WITNESS: Right in front of your courtroom. 
THE COURT: In front of my courtroom, in the corridor? 
THE WITNESS: Yes. | 
BY MR. CAPUTY: | 
Q. At the front of the door? A. Yes, right in front of the court- 
room, in front of the door. | 
MR. CAPUTY: I have no further questions, Your Honor. 
THE COURT: All right, you may cross examine. 
CROSS EXAMINATION | 
BY MR. LOWE: 
Q. Mr. Kerins, do you know what the outcome of the second trial 
was in this case? | 
MR. CAPUTY: It doesn't make any difference for the purposes of 
this hearing. ! 
THE COURT: Do you object? | 
MR. CAPUTY: I object. 
THE COURT: The objection is sustained. 


BY MR. LOWE: 


Q. Would you repeat exactly to the best of your recollection the 


words that you heard Mr. Schurman use that morning? A. Well, I was 
coming down the hall, and he said: Hey, hey, are you going to give me 
an acquittal today? Hey, are you going to give me an acquittal today ? 

Q. Now, there is no doubt in your mind that those are the exact 
words; is that correct? | 

THE COURT: Well, you have to answer, yes or no. 

THE WITNESS: Yes, they were the exact words. 


BY MR. LOWE: 

Q. Hey, hey, are you going to give me an acquittal today? Hey, 
are you going to give me an acquittal? 

Now, do you recall that you testified in this case on June 29, 1965? 
A. Yes. 

Q. Would you tell us at what pace you were walking? Could you 
just stand down a moment and walk towards me and show us what pace 
you were walking? A. (The witness complied with the request.) 

Q. Now, assuming Iam Mr. Schurman, were you looking like you 
were just looking at me? A. No, he was coming this way. He was com- 
ing the opposite.’ He walked this way and I walked this way, and he walked 
like that, and he said, Hey, hey, are you going to give me an acquittal to- 
day, and I didn't pay any attention and kept walking, and he said, Hey, hey, — 

THE COURT: All right, return to the stand. 

BY MR. LOWE: 

Q. Were you looking at him until he spoke to you? A. Well, I 
was just looking straight ahead, and I wasn't exactly looking at him, but 
I heard him say, Hey, hey. I ‘|... seen his wife in the hall, andI was 
looking from him, but you could not see anything else but him and his 
wife. 

Q. But didn't you see his wife in the hall every day during the 
whole time the case was on trial? A. Yes. 

Q. And did he ever approach you before or talk to you? =A. No, 
he didn't even speak to me or nothing before. 

Q. Did you ever look straight at him and him straight at you? 

A. You mean, the day he spoke to me? 

Q. Yes. A. No, I didn't. 

Q. Did you at any other time? A. No. 

Q. Now, did you stop even for a second when you heard him make 
the statement? Did you stop or hesitate at all? A. I just half stopped 
when he said, Hey, and when I seen it was him, I kept on walking. 

Q. So were you aside of him at the time he first said, Hey? 


A. No, he was in — I would say the distance, I was two or three steps in 


front of him. 
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Q. So he and his wife were walking in one direction and you were 


walking in the other direction? A. That is right. 
Q. And when you first heard him use the word, Hey, how far apart 


were youfrom him? A. Qh, about the distance you ae from me. 

Q. Say about 5 or 6feet? A. Yes. 

Q. Was that 5 or 6 feet on the side or in front? A. I was closer 

to the door and he was in the middle of the hall. 
Q. And he was walking, too; is that correct? A, Yes. 

THE COURT: I think he has answered that question, counsel. 

BY MR. LOWE: | 

Q. Was he closer to you or his wife closer to you? A. He was 

closer to me. | 
Q. And when he first said the word, Hey, you ‘ape on going? 

A. No, I stopped for a second, and when I seen it was him, I kept on go- 


ing. 


Q. And did you go faster when you realized he was trying to talk 
to you? <A. No, I just kept the same pace. 

Q. Now, when you got to the jury room, did you tel the jurors that 
the defendant said to you exactly the words that you used ere A. Well, 
could I tell this in my own words ? 

When I got to the jury room — 

Q. No, excuse me. My question is: | 

Did you tell the jurors when you got in the jury room, and when you 
told them what you say the defendant told to you, did you use the words 
that you used today? A. Yes. 

Q. Now, how many of the jurors were present in La jury room at 


the time you told them what you did? A. I would say that there was 
about 4 or 5. 
Q. So it is your testimony that no more than 4 or 5 persons could 
have heard you? A. That is right. | 
Q. .Now, did you know whether the Court's messenger heard you ? 
Do you know whether the Court's messenger heard you? A. Yes, he did. 
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Q. So that 4 or 5 jurors and the Court's messenger? Do you know 
of anybody else that might have heard you? A. No, I don't. 

Q. How close was the messenger when you made the statement as 
to what the defendant told you? A. He was getting water out of the water 
fountain. 

Q. I asked you how close was he to you? Was he very close to 
you? A. Well, he was at one end of the room and I was at the other. 

Q. Was he within hearing distance? A. Yes. 

Q. Where were the other 4 or 5 jurors? A. Sitting around the 
table. 

Q. What time in the morning was this? A. Fifteen minutes be- 
fore we were ready to come into the jury room. 

Q. Would you say that again? A. Fifteen minutes before we 
were ready to come into the courtroom. 

Q. Well, what time were you supposed to come into the courtroom? 
A. 9 00 o'clock. 

THE COURT: Let me ask you a question. 

Do you recall what time it was? Was it 9:00 or 10:00? 

MR. CAPUTY: I don't know. I think, if Your Honor please, that 
you were going to start the charge around 9:30, and they were instructed 
to be here. 


THE COURT: That was the morning I was going to charge the jury? 
MR. CAPUTY: Yes, sir. 
THE COURT: All right, let us proceed. 
BY MR. LOWE: 
Q. Well, then, if it was 9:30 instead of 9:00 o'clock, would that 
make it around quarter past 9:00? A. That is right. 


Q. It was 15 minutes before you were due here? A. That is 
right. 

Q. So it wasn't 8:45 at all? A. Well, I don't know the exact time 
because one day we would come at 9:00, and the next day we would come 
at 10:00. 
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Q. But it was 15 minutes before you were due here, and you just 
heard that you were due here at 9:30. 

MR. CAPUTY: Well, I may be in error, if Your Honor please. I 
think that transcript will show, because this took place} at the time it 

actually happened, that his testimony indicated at that time it was 


about a quarter of 9:00. | 
THE COURT: Well, I think we better get the witness' recollection. 
BY MR. LOWE: | 


Q. Now, Mr. Kerins, isn't it a fact that you saw Mr. and Mrs. 
Schurman in the hall that morning and that you really weren't paying any 
attention to them, that you walked several feet away from them, but past 
them, and you heard his voice, and you heard some words about an ac- 
quittal, and about a hope, and that you interpreted those words and in fact 
you didn't hear them ? | 

THE COURT: How many questions are you sak? 

MR. LOWE: It is all one question. 

THE COURT: Ask him one question at a time, please. 


BY MR. LOWE: | 


Q. Well, am I correct up to now in what I have said? A. No. 


. Well, tell me in what way I am not correct? 
MR. CAPUTY: I submit that is not a proper question. 
THE COURT: You ask the question and let him give you the answer. 
He is not supposed to tell you wherein you are wrong or right. 
BY MR. LOWE: 
Q. Isn't it true that you saw Mr. and Mrs. Schurman when you were 
coming down the hall, and they were in conversation among them- 
selves, between themselves? A. Yes, sir. | 
Q. And isn't it true that you recognized them as ithe defendant and 
his wife? A. Yes. | 
Q. And isn't it true that you are familiar with the regulations of a 
member of the jury that were presented to you before you became a jury 


man? A. Yes. 
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Q. And are you familiar with the regulation that says, No Juror 
should permit anyone to talk to him about the case on trial, and if anyone 
approaches him and attempts to discuss the case with him, the incident 
must immediately be reported to the Court privately? A. Yes. 

Q. Did you report it to the Court immediately privately? A. I 
reported it to the Marshal, to the Marshal in the jury room. 

Q. Well, now, you didn't say anything about a Marshal being in the 
jury room ? 

THE COURT: Now, counsel, I would not get technical about that. 
You have the record. This matter was reported to me first by my mes- 
senger. 

THE WITNESS: That is the man I am talking about. 

THE COURT: Just a minute. 

I don't think you have a right to go into the regulations. 

I remember what happened. I did receive word about this incident, 
and I called counsel, andI am sure you were at the bench when I informed 
you about it. 

MR. LOWE: That is not my purpose at all. 

THE COURT: What is your purpose on this ? 

MR. LOWE: My purpose it to show that if any contempt was made 
at all — 

THE COURT: How does he know whether it was a contempt or not. 
This is a layman. It is up to this Court to decide whether your client is 
guilty of a contempt or not, not him. 

MR. LOWE: That wasn't my question. 


My point on that is, Your Honor, that this man failed to abide by his 


instructions. 

THE COURT: Well, I will rule as a matter of law that he did not 
fail to abide by his instructions, that he did what any reasonable person 
would have done under the circumstances. He obviously knew that the 
messenger was there, and I think the Marshal — is that correct, Mr. 
Marshal, did you also tell the Court? 

THE DEPUTY MARSHAL: Afterwards. 
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THE COURT: Afterwards. So the Court received the information 
about the alleged contempt. 

All right, let us proceed. | 

MR. LOWE: Just so there is no question about it. 

THE COURT: There is no question about it. | 

MR. LOWE: Well, I am not sure I finished the sentence. Iam not 
sure, the regulations I am talking about — no juror should permit anyone 
to talk to him about the case on trial, and if anyone approaches him and 


attempts to discuss the case with him the incident must be immediately 


reported to the Court privately. 

THE COURT: Now, you can answer that, yes or, no. Were you fa- 
miliar with that instruction? | 

THE WITNESS: Yes, sir. 

BY MR. LOWE: 

Q. Now, when you testified on June 29, 1965 — do you recall testi- 
fying at that time? A. Yes, sir. | 

Q. Now, Iam going to read you a question and answer, maybe a 
couple of questions and answers, and I want you to answer me whether 
or not you testified at that time the way I read it to you. 

You were asked by the prosecuting attorney about what happened. 

The question was by the Court: 

What happened? | 

And you answered: | 


The defendant and his wife was out there walking up and down, and 


he said to me: Are you going to give me an acquittal this morning? And 
I just kept on walking. I never opened my mouth. I just kept on walking. 
THE COURT: The question is: Did you testify as he read that 
statement or not? | 
THE WITNESS: Yes, sir. 
THE COURT: All right, let us proceed. 
BY MR. LOWE: 
Q. Did you say anything else to the jury when you went in there 


and told them what the defendant said to you? A. No, I didn't. 
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Q. Did you ask them anything? A. I just asked them, did he speak 
to them, and that is all. Did he say anything to them when he came down the 
hall. 

Q. What was their answer to that? A. No. 

Q. Now, Mr. Kerins, isn't it a fact that you overheard a private 


conversation between Mr. and Mrs. Schurman, and that you heard some 


words, including the words hope and acquittal, and that you did not in fact 
hear every Single word distinctly as you have indicated? A. I did hear 
the words. 

Q. I beg your pardon? A. I did hear the words. 

Q. Each andevery word? A. Yes. 

Q. And you are certain that he could not have said, I hope they will 
give me an acquittal this morning? A. No. 

Q. And the exact words that you testified — 

THE COURT: He has already testified more than once, counsel, 
and I don't think it is necessary to go over it. 

MR. LOWE: I have no further questions. 

THE COURT: All right, no further questions. 

Now, just a minute. 

BY THE COURT: 

Q. Do you:recall, Mr. Kerins, that at the time of the trial, before 
counsel for the Government made his opening statement, that the Court 
made some remarks to the jury about the things they should or should 
not do? A. Yes, sir. 

Q. Let me read you, and see if you recall the Court saying this to 
the jury, after they were empaneled and sworn to try the issues in the 
case. I believe that there were 4 alternates besides the 12 regular jurors. 

This is only about two and a half pages long, and I will read this to 
you and ask you if you recall that the Court, and when I say the Court, I 
mean myself, made these statements to the jury. 
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Do you recall whether or not the defendant was rer at that time 
in Court with his counsel when I made these statements to the jury at the 
beginning of the trial? A. Yes, he was. | 

Q. Now, the Court said this, and this appears in the record of the 
official court reporter for Wednesday, June 16, 1965, which was the first 
day of the trial. | 
It reads as follows: | 
THE COURT: Now, Ladies and Gentlemen of the Jury, all of you 
have just taken an oath in this case that you will well and truly try 
this case on the evidence and the law of the case. In connection 
with your duties as jurors in this case, it becomes extremely im- 
portant for each and everyone of you to keep in mihd throughout 
this entire trial everything I am about to tell you. 

First of all, as you undoubtedly know, there are two sides to 
every law case, whether it happens to be a civil case or a criminal 
case, such as we are trying. So as you listen to the testimony of 
the various witnesses, please do not make up your mind or come 
to any conclusion in your minds as to any verdict that you would 
vote for until you have heard all the evidence that will be offered 
by counsel on both sides, until you have heard the closing arguments 
that will be made to the jury at the conclusion of the case by counsel 
on both sides, and also until you have heard the instructions on the 
law which the Court will give you at the conclusion of the case. 

Likewise, while you are not sitting in the jury, box, that is, from 
time to time, you will be waiting in the jury room, | waiting to be 
called to the jury box, and when that occurs, pleas do not discuss 
this case among yourselves in any manner. Please do not comment, 
for instance, and say: Well, I believe that witness) or I don't believe 
him, or anything about the case. You may talk about any other things 
that you want to talk about, except the case. | 

If you should happen to go to lunch with some of your fellow 
jurors, please do not comment about the evidence or talk about the 


case. 
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During the evening, while you are at your home, or at any other 
place, for that matter, please do not discuss this case with any in- 
dividual, and when I say any individual, I make no exception, for this 
reason: Nobody can understand a case unless they are here through- 
out the entire trial and listen to the testimony, and if you should hap- 
pen to mention this case to somebody, someone may make a remark 
that knows nothing about, the facts in the case that may tend to prej- 
udice you against the rights of the defendant or the Government. So 
for that reason it becomes very important not to discuss this case 
with anybody. If anybody should attempt to talk to you about this 
case, and I don't anticipate that this will happen, it would be your 
duty to report this matter immediately to the Court. 

Now, did you hear that part of the charge? Did you hear everything 
I said up to this point? A. Yes, sir. 

Q. Now, I have no way of knowing or telling whether or not anything 
will be mentioned about this case in the newspapers, but if anything is men- 
tioned in the papers or written about this case during the trial, please do 


not read anything about the case, or if anything is mentioned over the radio 


or television, please do not listen to anything about the case, and the reason 


for that is that you want to keep an open mind and be able to decide this case 
on what you hear in the courtroom and not from what you learn or hear outside 
of the courtroom, 
Now, these remarks will be addressed to the prosjective witnesses 
on both sides. While the witnesses are in the witness room waiting to be 
called, please do not talk about the case. Naturally, you may talk about 
anything you wish to talk about, except the case. Please do not discuss 
your testimony or what you expect to say when you are called to the stand. 
Now, should it happen that while a witness has been testifying it is 
necessary for that: witness to return to the witness room for some reason, 
or any reason, that witness must not under any circumstances tell the 
witnesses who are waiting to be called what he or she has just said on the 
stand in the presence of the jury. 


All right, a rule on the witnesses. 
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This will be incorporated as a part of the record of this case, the 
opening remarks of the Court to the jury. | 
Now, you have heard everything I just read to you? A. Yes, sir. 
THE COURT: All right, that is all. ! 
BY MR. LOWE: | 
Q. Now, you said on direct examination that this incident happened 
just outside the front door of this particular courtroom; is that correct? 
A. Yes, sir. | 
Q. After the incident happened did you walk through the courtroom 
into the jury room? A. Yes, Sir. | 
Q. Then you went in the courtroom at the time? Was anybody in 
the courtroom at the time? A. I don't know. I didn't come to the court- 
room, I went to the jury room, on the side. | 
Q. Do you recall just a moment ago I asked you did you walk through 
the courtroom into the jury room? A. No, I said around to the jury room. 
Q. My question is: Didn't I just ask you a moment ago — 
THE COURT: Well, he is not here to tell you what you asked him. 
You may cross examine the witness. | 
BY MR. LOWE: 
Q. I would like to ask you why you answered me just a moment ago, 
when I said, Did you walk through the courtroom, and vol said, yes? 
A. Well, I certainly didn't understand you, sir. I said I walked past the 
front door and around to the jury room. | 
You misunderstood me or I misunderstood you. | 
THE COURT: I might say to counsel, I understood him to say that. 
THE WITNESS: Because I put my finger, like that (indicating). 
THE COURT: All right, let us proceed. | 
BY MR. LOWE: | 
Q. Now, were you certain there was nobody else in the corridor ? 
THE COURT: He has already answered the questi 
THE WITNESS: No, there was not. | 
BY MR. LOWE: 
Q. Did you meet anyone else in the hall as you walked around to the 


jury room? <A. No, I didn't. 
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MR. LOWE: May I have just one moment, Your Honor? I think I 

am finished. 
BY MR. LOWE: 

Q. In your testimony on June 29th, 1965, I will read to you some 
questions and answers, and ask you if you did not answer them this way. 

The Court asked you: 

What time was this? 
That was concerning the incident in question. 

And you answered: 

About a quarter after nine. 

Were you asked that question and did you answer it that way? 
A. Yes, sir. 

Q. Well, now, today when Mr. Caputy said, Wasn't it 8:45 a.m., 
didn't you say, Yes? 

THE COURT: I think that is argumentative, counsel. The Court is 
going to pass on the credibility of this witness. 

MR. LOWE: I have nothing further. 

THE COURT: All right, we will take a 10-minute recess. 

(Thereupon, a short recess was had.) 

MR. LOWE: Your Honor, I have a couple of more questions of Mr. 

Kerins. 
BY MR, LOWE: 

Q. Now, Mr. Kerins, according to your deposition of June 29th, 
1965, I asked you some questions, or I read you some questions and an- 
swers that you were asked on direct examination. Now I want to ask you 
if you were not asked these questions and didn't you give these answers 
on cross examination, at page 7 of the transcript. 

You were asked: 

Could he have been talking to his wife and saying to her: Well, I 
hope I get acquitted? Are you positive he wasn't? 


Answer: He said: Are you going to give me an acquittal? That is 
what he said. 
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Question: Give me an acquittal? 

Answer: Are you going to give me an acquittal? | 
And I just kept on walking. And like I told them in there, I asked 

them: Did he say anything to them? I said I didn't know whether he 


meant me or whohe meant but there was nobody in the hall but him and 


his wife. 


Now, were you asked those questions and did you give those answers? 
| 


A. Yes, sir. 


Q. And was that answer a true and correct answer ? A. Yes, sir. 
Q. Were you asked: | 


Was the defendant looking at you at that time? 


| 
And you answered: I don't know because I turn my head every time 
I see him because I don't want to have any dealings. | 


Question: Were you looking at the defendant? | 
Answer: No, I wasn't. | 


Were you asked those questions and did you give those answers? 
| 


A. Yes, sir. | 


Q. Are those statements correct? A. Yes, sir. 
Q. And then you were asked: | 
Despite the statement that was made by the defendant, could you 
erase that from your mind and decide this case upon the evidence as you 
have heard it? | 
MR. CAPUTY: I object to that. 
THE COURT: That is not in issue, counsel. | 
MR. LOWE: All right, I will withdraw the question, Your Honor. 
THE COURT: All right, let us proceed. 
Call the next witness. 
(The witness was excused.) 
Thereupon, 
MARY L. FREDERICKS | 


was called as a witness by the United States and, being first duly sworn, 


was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name, please? A. Mrs. Mary L. Fredericks. 

Q. Where do you live? A.I live at 2407 Eighteenth Street, Southeast, 
Washington, D. C. 

Q. Were you, Mrs. Fredericks, a juror in the case of United States 
v. Marcus Schurman, Criminal No. 688-64, in June of 1965? A. That 
is correct. 

Q. And were you Juror No. 5 in that case, do you recall? A. Yes, 

I was. 

Q. Do you know a juror named Matthew A. Kerins? A. I didn't 
know him. I only met him during the trial. 

Q. Yes, but do you recognize Matthew A. Kerins, who has been Juror 
No. 3 during the course of that trial? A. Yes, sir, I do. 

Q. Directing your attention to the 29th of June, 1965, were you in the 
jurors’ room behind the courtroom in the early morning of that day? 

A. Yes, I was. 

Q. And what time was it that you reported to that courtroom, do you 
recall, to that jury room, behind the courtroom? A. No, I don't. I don't 
know the exact time. 

Q. On that day, the 29th of June, 1965, did you have occasion to see 
Mr. Kerins, who was Juror No. 3? Did you see him in that room? 

A. Yes, I did. 

Q. Was any statement made by Mr. Kerins in your presence con- 
cerning a statement alleged to have been made by the defendant, Marcus 
Schurman? A. There was one but I wasn't paying too much attention to 
what he said. 

Q. Do you recall what the statement was? A. No, I don't. 


Q. Can you tell the Court whether, whatever the statement was, 


whether it concerned something that was alleged to have been said 
by the defendant? 

MR. LOWE: Your Honor, I am going to object. 

THE COURT: Let him finish the question. 
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MR. LOWE: It will be too late then. 

THE COURT: I won't let her answer. Finish the question. 

BY MR. CAPUTY: | 

Q. Whatever the statement was, do you recall whether it concerned 

anything that was alleged to have been said by the defendant, Marcus Schur- 

man? | 

THE COURT: Do you object? | 
MR. LOWE: I object, yes. 

THE COURT: The objection is overruled. 
Let us proceed. | 
BY MR. CAPUTY: | 

Q. Do you recall whether it was allegedly concerning a statement 


allegedly made by the defendant, Marcus Schurman during the course of 
that trial? A. Yes, it was. | 
Q. But you don't recall what it was; is that correct? A. No. 
MR. CAPUTY: That is all have, Your Honor. _ 
THE COURT: Do you have any questions ? | 
MR. LOWE: If I may have just a moment, Your Honor. 
CROSS EXAMINATION | 


BY MR. LOWE: 


Q. Now, Mrs. Fredericks, could you tell us who was in the jury 


room at this time? A. I can't recall the names of each of the jurors, 

but there was 7 of us in there. | 

Q. There was 7? A. Yes. 

Q. Now, 7 jurors or 7 people? A. Jurors in there. 

Q. Was there anybody else there besides the 7 jurors? A. I don't 

know. I was reading. I wasn't looking up. | 
THE COURT: What is that ? 

THE WITNESS: I was reading. 

BY MR. LOWE: | 

Q. How do you know the number was 7? A. Because when I came 


in, I know who was in there, and they said, Good morning to each other. 
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Q. Do you recall whether this gentleman sitting on your right was 
in the room at the time? 

THE COURT: Suppose you identify him. He is the messenger, 
Fred Juggins, the Court's messenger, sitting in the jury box. 

THE WITNESS: Well, I don't know, because as I say, I was looking 
down reading. 

BY MR. LOWE: 
Q. But you are certain there were 7 jurors? A. Yes. 
Q. And they were sitting around the table, were they? A. Some 


were sitting around the table and some were sitting on the side, but I was 
at the table. 
* 


* * x 


BY MR. LOWE: 

Q. Had Mr. Schurman at any time ever made any approach to you? 
A. Ihave heard him say, Good morning. He said, Good morning to me 
once or twice. 

* * * 

HERBERT H. WRIGHT 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 

* * * * 

CROSS EXAMINATION 
BY MR. LOWE: 

* * * * * 

Q. Now, itiis your testimony that there were approximately 10 or 
11 jurors present? A. To the best of my recollection. 

Q. Do you recall whether Mr. Juggins, whois on your right, sitting 
in the jury box, was present in the room at that time? A. I don't believe 
he was. 

Q. And you say you arrived around 9:00 a.m. that morning? A. Yes. 

Q. And it was some time after 9:00 when this incident occurred? 

A. Yes, sir. 
Q. It couldn't have been 8:45, could it? A. No. 
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Q. Was this statement that was supposed to have come from the 
defendant, that Mr. Kerins said, did he say it once or say it twice? 
A. I only heard it once. | 
Q. Did you hear any prefaces, like, Ho, ho, are you going to give 
me an acquittal today? Or, Hey, there, are you going to give me an ac- 
quittal today? Hey, hey, are you going to give me an acquittal today? 
A. No. | 
* * * 
FLORENCE E. LIPSCOMB 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: | 
* * * * 
CROSS EXAMINATION 
BY MR. LOWE: 
* * * * 
Q. Were there a number of other jurors here that morning in the 
jury room when you arrived? A. Yes, there was. | 
Q. About how many was there when you arrived? A. It was at 
least from 6 to 7 or 8. | 
Q. When you arrived? A. I don't remember how many were there. 


Q. I beg your pardon? A. I don't remember.) Well, it was 6, 7 


or 8, as I said. 


Q. And then you would have made either 7, 8 or 9? If there were 
| 


6 you would have made 7? A. Yes. 

Q. If there were 7 you would have made 8? A. Yes. 

Q. And 8, you would have made the ninth? A. That is right. 

Q. Now, when Mr. Kerins came in, how many jurors were in the 
room? Was Mr. Kerins the next one to come in or did some others come 
in before Mr. Kerins? A. Well, as I said, there were more there. 

Q. You told me so far, how many were there when you arrived. 

A. I didn't count them, really. I said it was between 6 and 8. 

Q. Now, I am asking you if, after you arrived, was Mr. Kerins the 
next person that arrived or did somebody intervene between you and Mr. 

| 
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Kerins? Did someone else come in in between? 

ff you know, and if you don't know, just say so. <A. I don't 
remember. 

Q. Was anyone else in the room to your recollection when Mr. 
Kerins arrived besides the jurors? A. Well, no one was allowed in 
the room but the jury. 

Q. Well, is it your statement then that to your knowledge no one 
else was in the jury room, other than the jurors; is that correct? 

A. That is true. 

Q. Now, where were you when Mr. Kerins came in, what part of 
the room were youin? A. Well, I think I was sitting on this side of 
the room. 

Q. When you say this side — A. When you enter, it would be to 
my right, as well as I remember. 

Q. And about how far away were you from Mr. Kerins when you 
overheard what he said? A. Well, I was across the room from him. 

Q. Did he say this directly to you or did he say it to someone else? 
A. He just said it to the room. 

Q. He saidit tothe room? A. As well as I recall it. 

Q. Not to anyone in particular? A. That is right. 

Q. So therefore he said it in a fairly loud voice in order for it to 
be heard by the room; is that correct? A. Yes. 

* * * a" 

(The jurors entered the courtroom.) 

THE COURT: Have them step up to the lectern. 

Good morning, ladies and gentlemen. 

I will ask the lady on the right, will you state your name? 

A JUROR: Mrs. Mary C. Casey. 

THE COURT: Were you a juror in the case of the United States 


v. Marcus Schurman, which began in this courtroom on Wednesday, June 


16th and concluded on June 29th, of this year? Were you one of the jurors? 
THE JUROR: I was. 
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THE COURT: Do you know what your number was on the jury? 
MR. CAPUTY: Alternate 4. 

THE COURT: You were Alternate No. 4? 

THE JUROR: I was an alternate. | 

THE COURT: Now, do you remember whether oF not that morning, 


before the Court came on the bench, while you were in your jury room, 
do you recall hearing a statement made by Mr. Kerins, one of your fel- 


low jurors — do you see him back there? 
THE JUROR: Yes, sir, I do. 
THE COURT: Regarding an incident that had occurred shortly be- 
fore that time. Do you remember hearing him say anything? 
THE JUROR: Yes, I do. 
THE COURT: What did you hear him say? 
THE JUROR: I heard him say that he had been approached by the 


defendant. 
* 
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MARY C. CASEY 


was called as a witness by the United States and, being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name, ma'am? A. Mary C. Casey. 

Q. Where do you live? A. 1358 Levis. 

Q. And were you Alternate Juror No. 4 in the case of the United 
States v Marcus Schurman, which was on trial here before His Honor 
during the month of June, 1965? A. I was. 

Q. Do you know Juror No. 3, Matthew A. Kerins? A. Yes. 

Q. That he was a juror in the case in which you were a juror in; 
is that correct? A. Yes, he was. 

Q. Directing your attention to the 29th of June, 1965, was any state- 
ment made by this person whom you recognize as a fellow juror in the jury 

room behind this courtroom? A. Yes, when I came in through the 
back door, he was talking to the Marshal? 

Q. Talking to the Marshal? A. I heard the Marshal say, In this 
case you should have come to me, and I think — 

Q. But my question is — 

MR. LOWE: We are in the middle of a sentence, Your Honor. 

THE COURT: All right, let the witness finish. 

THE WITNESS: And now we might have to go in the Judge's room. 

BY MR. CAPUTY: 

Q. No, the question was: Was any statement made to the jurors in 
your presence inthe jury room by the juror, Mr. Kerins, to the effect 
that some statement had been made by the defendant, Marcus Schurman? 
A. Yes, I heard him. 

Q. What did you hear him say? A. I heard him say, I have been 
approached by the defendant this morning. 
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Q. Now, did you hear Mr. Kerins say to fellow jurors that the de- 
fendant, Marcus Schurman, made a statement to him, and did you hear 
what the statement was — that is the question? A. Yes, I did. 

Q. And what was the statement? A. That he had been approached 


by this defendant as he was coming through the hall. | 

Q. Did you hear anything else? Did you hear what the statement 
was that is alleged to have been made by the defendant? A. Yes, I heard 
him say, I hope — Are you going to acquit me this morning? 

MR. CAPUTY: That is all, Your Honor. | 

THE COURT: All right. 

You may cross examine. 

CROSS EXAMINATION 
BY MR. LOWE: 

Q. Now, which was it, I hope you will acquit me, or, Are you going 
to acquit me? A. Are you going to acquit me this morning. 

Q. You are sure it wasn't, I hope you are going to acquit me? 
A. I felt that he said, Are you going to acquit me this jnorning. 

Q. By the fact that you just stated out, I hope, wouldn't that indicate 
that there was something else in your mind, or he said, I hope, or will 
you? A. I felt certain he said, Are you going to acquit me this morning. 


Q. Mrs. Casey, did you testify before today on this point ? 


A. No. | 
Q. Weren't you asked by the Court whether or not you heard what 
happened when Mr. Kerins — | 
THE COURT: Did she say she didn't testify before today. 
MR. LOWE: She said she didn't. | 
THE COURT: I could not hear. She said she didn't testify before 
today? | 
MR. LOWER: I asked her that. | 
THE COURT: I thought you asked her if she wasn't asked something 
by the Court, but she didn't testify before today. 
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MR. LOWE: Iam cross examining the witness on that point. 

THE COURT: Well, that is what I mean, did she testify? 

MR. LOWE: No, but I want to know if the Court asked you along 
with the other jurors whether or not you had any knowledge of what tran- 
spired between Mr. Kerins and the defendant? 

THE COURT: When, Mr. Lowe? 

MR. LOWE: On the morning of June 29, 1965. 

THE COURT: You may answer. 

THE WITNESS: No, not that time. 

BY MR. LOWE: 

Q. Well, were you present on that morning? Did you come to Court 
that morning on June 29, 1965? A. Yes. 

Q. What time did you arrive? A. About 10 minutes to 10:00. 

Q. Tento10:00? A. Yes. 

Q. How do you know it was 10 minutes to 10:00? A. Because I 
looked at the clock, it was 10 minutes to 10:00, I was running a little late, 
and I was anxious to get here. 

Q. But you are certain it wasn't 9:00 but 10 minutes to 10:00? 

A. Yes. 
Q. By your own personal observation? A. Yes. 
Q. You are sure of that now, is that your answer to that? A. Yes. 


Q. Now, do you recall all the jurors coming out in the courtroom, 


and were asked by the Court whether or not they had any knowledge of 


what transpired when Mr. Kerins came in the jury room? 

THE COURT: Let me ask you a question. Does the record of the 

proceedings on the morning of June 29th show all the jurors were 
called out of the jury room or just the jurors that allegedly heard this re- 
mark? 

Do you have the record that shows that? 

MR. LOWE: No, I don't. 

THE COURT: I think you ought to know that. 

If she knows, she may state it. 
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MR. LOWE: Well, I am trying to find out what happened. 
BY MR. LOWE: | 
Q. Do you know that morning that there was an incident concern- 


ing Mr. Kerins' statement to the jury? A. I knew about it after I got 


there. 
Q. After you got to the jury room? Mr. Kerins was already there 

when you got there, wasn't he? A. No; he was out in the hall talking to 

the Marshal. 
Q. When you first arrived? A. Yes. 
Q. So you didn't hear the statement Mr. Kerins ae to the jurors, 


did you? A. Not to directly, no. 

Q. Not to directly? Well, did you hear it from him? A. Iheard 
him say — there were 3 or 4 of us that came in about the time into the 
jury room, and I knew that there was something had happened, and I knew 
because I had seen him talking to the Marshal, and I heard this statement 

because when he came in someone said, What happened? And he 
said he had been approached by the defendant. | 

Q. But you didn't hear him say that when he first came into the jury 
room and directed it to the other jurors because you were not there? 

A. I wasn't there when he first came in and told the first ones, no, 

Q. That happened subsequently, and you heard it? 

Now, when did you first hear this stat ement, these things that you 
just testified about? A. A few minutes after I was in the jury room. 

Q. Who did you hear the words from? A. Mr. Kerins himself. 

Q. Who was he talking to then? A. To 2 or 3, maybe 3 of us, who 
had come in, and the others were already there, the others that had heard 
it when he first came in. 

Q. Then he repeated it to the 2 or 3 others; is that correct? A. Yes. 

Q. Who were the 2 or 3 others? A. I don't recall the names. 

Q. Well, weren't you asked that question, whether or not you heard 
Mr. Kerins make such a statement? A. No, sir, they only asked those 
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that were in the room when he first went in there. 

Q. So you don't know what the words were when Mr. Kerins first 
said them; is that correct? A. Not the exact words. Ifelt he must be 
repeating when he first told the others what he had said the first time. 

Q. So you assumed he said the same thing to you that he said to the 
others? 

Did you tell anyone that Mr. Kerins repeated the words to you? 

A. Tell anyone, like whom? 

Q. Like the Court, like the prosecuting attorney, I mean, or any- 
one, when they were inquiring who knew about this incident of the jurors? 
Did you tell anyone that you knew something about it? A. No, I didn't 
feel there was any necessity. We were all there together, and they asked 
only who knew about it that were in the room when he came in originally, 
that were there when he came in. 

Q. Did you hear Mr. Kerins talking to the messenger? A. Not the 
messenger, no. 

Q. Now, had you seen Mr. Schurman walking up and down the cor- 
ridor during that trial? A. Yes, many mornings. 

Q. Was he alone or with someone? A. Sometimes alone and some- 
times with his wife. 

Q. Well, was he usually alone? A. About half and half, I think. 

Q. Isn't it.a fact that he was with his wife or with a woman practi- 
cally everymorning during the trial? A. No, not always. 

Q. Did he ever approach you in any way? A. Once. 

Q. Where did he approach you? A. To say, Good morning. 

Q. And did you say, Good morning, back to him? A. No, I didn't. 
In fact, I went out of my way from that time on to avoid him. 

Q. Have you read the regulations concerning instructions to the 
jurors when they first come in? A. Yes. 

Q. And did you read this regulation that no juror should enter into 
any conversation during the court of the trial with any other parties or 


with any witness, and while it is permissible to exchange ordinary greet- 


ings, no further conversation is proper? Did you know about that? 


A. Correct. 
Q. And you felt that you should not exchange greetings that were 
given to you? | 
THE COURT: That is argumentative. 
MR. LOWE: All right, Your Honor. 
* * * 
MR. CAPUTY: The Government rests. | 
THE COURT: All right, you may proceed, Mr. Lowe. 
MR. LOWE: I would like to call Mr. Juggins. 


Thereupon 


FRED JUGGINS 
was called as a witness by the defendant and, being first duly sworn, 
was examined and testified as foliows: | 

DIRECT EXAMINATION 
BY MR. LOWE: 


Q. Will you state your name, please? A. Fred Juggins. 


Q. What do you know about the incident that was under discussion 
here on June 29th, 1965? A. Just what I heard before, that the juror said 
that the defendant had said, Are you going to acquit me this morning? 
That is all I know. 

Q. All right, well, I would like a little more detail. I will ask you 


some questions. 

When did you arrive in Court that morning? A. 8:00 or 8:15. 

Q. And when did you first go in the jury room? A. Then, 8:00 or 
8:15. 

Q. And who was there when you first got there?; A. Nobody. 

Q. Do you recall the first juror to arrive? A. No, I don't. 

Q. When you first went in the jury room at 8:15 and nobody was 
there, what did you do then? A. Nothing. Turned on the lights. Got some 
water, and turned these lights on. 


Q. Did you stay here or go back in chambers? A. Back in cham- 


bers. 
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Q. When did you come out from your chambers again? 
A. Ten or 15 minutes later. 
Q. Where did you go then? A. To breakfast. 
THE COURT: Is this material here? 
MR. LOWE: Well, I asked him if he could explain some other things, 
and I would like to find out what he did with his time that morning. 
THE COURT: All right, let us proceed. 
BY MR. LOWE: 
. What tirne did you get back from breakfast? A. About 9:00 


. Where did you go then, back to chambers? A. Back to chambers. 
- When did you first go from the chambers back to the jury room? 
A. Well, if the Judge is coming in at 9:30, I probably came back at 9:15. 

Q. But you don't have any independent recollection of that? A. No. 

Q. When you came back to the jury room did you talk to anybody or 
see anybody in the room? A. Probably I did, but I don't remember now. 

Q. Did you go into the jury room? A. Yes. 

Q. Where in the jury room did you go? A. To the water fountain. 

Q. While you were at this water fountain, did anything unusual take 
place? A. Yes, it happened. 

Q. You say it happened, what was it that happened? A. A juror 
said that the defendant had said, Are you going to acquit me this morn- 
ing? 

Q. Who did he say it to, toyourknowledge? A. Well, whether he 
was talking to me or the other jurors, I don't know, I just heard it. 

Q. Was he inside the jury room when he said it? A. More than 
likely, Iam not sure. 

Q. And do I\understand you are not sure whether you were in the 
jury room or not? A. Either in the jury room or coming through here 
(indicating). 


Q. Isee. In other words, it was possible that you were actually in 


the courtroom? A. No, I wouldn't say in court, either. 
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Q. When you say coming through here, was it just outside of the 


courtroom? 
THE COURT: Show him where you were. | 
THE WITNESS: I was going in here (indicating), or I was in be- 
tween here (indicating). 
BY MR. LOWE: 


Q. In between the jury room and the courtroom? | A. Well, this 


hallway. 


Q. The hallway between the jury room and the courtroom? A. That 
is right. | 

Q. Now, the words that you overheard are the precise words that 
you indicated today; is that right? A. Yes. | 
Q. No question in you mind about that? A. No. | 

Q. Do you recall that on June 29th, the same day, 1965, you were 
asked by the Court under oath the following question snd did you give this 
answer — | 

THE COURT: Was this at the bench? ! 

MR. LOWE: At the bench. 

THE COURT: I don't recall him taking the stand. 

MR. LOWE: It was at the bench. ! 

THE COURT: I recall that I talked to counsel at the bench, and I 


recall that I called Mr. Juggins to the bench and the Marshal. It was at 


the bench. I recall that, and I put it in the record, whatever I learned 
from the messenger and from the Marshal. | 
You better reframe the question. | 

MR. LOWE: I will reframe the question. 
THE COURT: It wasn't under oath but he was in front of me at 
the bench. 
MR. LOWE: All right, Your Honor, I will zeae the question. 
BY MR. LOWE: 
Q. Were you asked the following question at the bench by the Court, 


and did you give the following answer: 
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The Court: The matter that was just brought to my attention by my 
messenger this morning I feel counsel on both sides should know about. 
Fred, will you tell counsel on both sides in your own way just what 
you heard this morning and what time? 
Fred Juggins: As I was coming through the door one of the jurors - 
was Saying the defendant said: I hope you will acquit me this morning. 
BY MR. LOWE: 
Q. Now, did you or did you not tell His Honor that? A. Whatever 
is there, I said it, yes. 
Q. I beg your pardon? A. Whatever is in the record on that, yes. ” 
Q. You did or did not say it? A. Whatever is in the record, yes. 
Q. WhatI just read to you? A. Yes. 
THE COURT: Isn't that in the record? 
He said whatever is in the record. 
89 What you just read is in the record, Mr. Lowe? 
MR. LOWE: Yes. 
BY MR. LOWE: 
Q. Do you know how many people were in the jury room at that time? 
A. No, I don't know, 7 or 8, I could not tell you. 
Q. Did you then report this matter to the Court? A. When the 
Judge just came in, I could not tell you right now, but as soon as he came 
in, I reported it to him. As soon as I stepped out, I reported it to him. 
MR. LOWE: I have no further questions. | 
THE COURT: Any questions ? 
MR. CAPUTY: Ihave no further questions. | 
THE COURT: Step down. 


(The witness was excused.) | 


* * * * * 
.) 
91 MR. LOWE: I would like to call Mr. Schurman. 
Thereupon, 


MARCUS SCHURMAN |. 

| 
was called as a witness in his own behalf and, being first duly sworn, was 
examined and testified as follows: | 
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DIRECT EXAMINATION 
BY MR. LOWE: | 

Q. Mr. Schurman, will you state your name, please? A. Marcus 
Schurman. 

Q. Referring now to the incident in question, on June 29, 1965, can 
you tell us what time you arrived in Court that morting? A. Well, we 
always got here early in the morning, so we must have gotten here about 
8:30, quarter of 9:00, something like that, about 8:30. 


Q. Do you remember exactly? A. Exactly, no.| 
Q. That is the time you usually arrived; is that right? A. Yes. 
Q. If you used the word "we," you are referring to whom? A. Me 
and my wife. 

Q. Did she come with you every day? A. Yes. | 

Q. And were you with her practically all the time? A. Yes. 

Q. On the morning of June 29, 1965, were you in contact with Mr. 
Kerins, one of the jurors? A. Well, he could have been in the hall, I 
don't know. Every morning jurors came in through the hall, and my wife 
and I always walked up and down this hall waiting for Court to start. 


Q. On this particular morning, or any other morning, for that mat- 


ter, did you have any contact with him at all? A. Not ‘to my recollection, 
no contact that was — other than what I heard about in this courtroom. 

Q. Well, now, are you saying that — maybe I better ask it this way 
so that you can use your own words. | 

To the best of your recollection, what did transpire on June 29, 1965? 
A. Well, my wife and I were walking up and down the hall as we always do, 
and like I said in the courtroom, this juror overheard a conversation be- 
tween my wife and I, and that is just the first inclination I had of this par- 
ticular statement on this morning. | 

Q. Well, did you in fact ever make a statement of this kind to him ? 
A. No. | 

Q. Did you in fact ever raise your voice with the intention of him 


hearing you? A. No. 


36 


Q. Or have you infact ever made any gestures towardhim? A. Nc. 

Q. Did youiin any way at any time ever say that youhad? A. No. 

Q. Have you had any contact with any other jurors during the course 

of the trial? A. No, other than a casual good morning. 

Q. Do you recall talking with your wife about an acquittal on that 
morning or any other morning? A. Well, this was foremost in our minds 
throughout the whole trial, and we discussed it practically every morning. 

Q. Did you make any statement that morning of such a nature? 

A. I could have. 

Q. Well, what statements had you been making to your wife? 

A. As well as I remember, the conversation that morning was, she was 
asking me about being acquitted, and I said, I hope i will get acquitted, or 
T hope they do acquit me, or words to that effect. 

Q. Could you tell us to the closest of your recollection, your best 
recollection of what you said that morning? A. Well, I hope they are 
going to acquit me today; I hope they will acquit me. 

Q. Do you know how far away Mr. Kerins was when he passed you? 
A. I really didn't pay any attention, but he said he was against the wall, 
so it must have been 5 or 6 feet, maybe less. My wife and I usually walked 
up and down the middle of the hall. 

MR. LOWE: Ihave no further questions. 

CROSS EXAMINATION 
BY MR. CAPUTY: 

Q. That happened, whatever statement you made was being made 
outside this courtroom door on the 29th of Jne, 196, wasn't it? A. My 
wife and I always stayed out there — 

Q. That is not my question. 

The statement that you made on June 29, 1965, was made right out- 
side that door? (A. The statement to my wife was made outside the door. 

Q. But you did make a statement outside that door. A. Yes, indeed. 


Q. At the time that you made the statement, this juror — stand up 


Mr. Kerins — was there at the time you made the statement, wasn't he? 
A. If he was, I don't recall his presence. 
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Q. You didn't recognize him out in the hall there 2 
have, I don't know, I have seen him there before. 
Q. Weren't you speaking and directing your statement to him? 
A. No. | 
Q. All right. 
Did he in any way acknowledge that you recognized him out in the 
hall? A. I don't think so. | 
Q. Now, in answer to your counsel's question, on page 9 of the 
transcript, you were asked: 
You heard the testimony of the gentleman who is Juror No. 3 in 
your case, will you tell the Court what you have to say about that ? 
And didn't you give this answer, on page 10: 
Well, my wife and I have been walking this hall every morning and 
this has been the thing that was on our minds most, and as the juror came 


by this morning I did say to my wife: I hope they are going to give me 


an acquittal this morning. 


Now, didn't you say that, as this juror was coming by, you made 
the statement? A. Well, I probably said — | 
Q. Didn't you make that statement? A. I probably made some 
statement. The juror did state he came by. I don't see any reason for 
the juror to lie about this. ! 
THE COURT: You are reading from the transcript of June 29th on 
this ? 


MR. CAPUTY: Yes. 

THE COURT: Did the defendant take the stand? _ 

MR. CAPUTY: Yes, he took the stand. 

THE COURT: Mr. Caputy has just read to you, as I understand it, 
what you said on the stand on the morning of June 29th, hen I had a hear- 
ing on this matter. | 

Would you read the transcript to him again? 

BY MR. CAPUTY: 
Q. Did you give this answer, on page 9: 
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Well, my wife and I have been walking this hall every morning and 
this has been the thing that was on our minds most, and as the juror came 
by this morning I did say to my wife: I hope they are going to give me an 
acquittal this morning. 

Isn't that what you said? A. I could have. 

Q. And then didn't you recognize the person outside the door as a 
juror coming by you and directed that statement tohim? A. I didn't 
pay any attention to the juror. 

Q. Isn't that what you said as the juror came by? 

MR. LOWE: I object. 

THE COURT: This is cross examination. 

MR. LOWE: This is argumentative. 

THE COURT: He is trying to find out whether he made the state- 
ment as the juror came by. Isn't that the question? 

MR. CAPUTY: Yes. 

THE WITNESS: If you will let me, I will try to tell you exactly what 
happened. 

THE COURT: All right. 

THE WITNESS: I believe the juror came by and overheard this con- 
versation, so I naturally assumed that he did overhear this conversation 
when I was asked this for the record, but Iam not sure he came by. 

BY MR. CAPUTY: 

Q. But you didn't say it in answer to counsel's question, naturally 
that you assumed, but you told us, as the juror came by I said to my wife, 
I hope they are going to give me an acquittal this morning. 

MR. LOWE: I object to this. 

THE COURT: Don't answer. 


MR. LOWE: This is argumentative and he has answered the question. 
THE COURT: Well, whatever is in the record is in there. 

Well, have you finished your reading? 

MR. CAPUTY: No, Your Honor. 


BY MR. CAPUTY: 

Q. Then by your own counsel at the time, weren't you asked this 
| 
| 


question, at page 10 of the transcript? 
Were you speaking to the juror? 
And did you answer: 
Not intentionally, I was talking with my wife. The juror has never 
acknowledged us in the hall, never looked at us. 
Didn't you give that answer ? 
MR. LOWE: That is not the whole answer. 
MR. CAPUTY: You can finish the answer. 
MR. LOWE: Well, I think he should finish the ae I object. 
I think he should read the whole sentence. 
THE COURT: I will let him proceed in his own mee This is not 
a jury proceeding. You may proceed. 
MR. LOWE: Your Honor, I think he should read the rest of it. 
MR. CAPUTY: Well, I will read it. | 
THE COURT: Read the whole thing. 
MR. CAPUTY: I will read it, Your Honor, but I didn't intend to 
leave any out. 
BY MR. CAPUTY: 
Q. The question is: Were you speaking to the juror? 


Answer: Not intentionally. I was talking with my wife. The juror 
has never acknowledged us in the hall, never looked at us. 
Now, so far, didn't you give that answer? | 
MR. LOWE: I wanted him to read the whole thing, Your Honor. 
THE COURT: Well, I am permitting him to proceed in his own way. 
You may bring out anything else you wish to the cross examination, Mr. 
Lowe. | 
All right, let us proceed. | 
BY MR. CAPUTY: | 
Q. Didn't you say that? Wasn't your answer that the juror has 
never acknowledged us in the hall, never looked at us? | 
THE COURT: The question is, Did you say it or didn't you? 
| 
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THE WITNESS: I don't recall everything that was said, let us say. 

If you will read me the whole thing. 

MR. CAPUTY: All right, I will read it. 

BY MR. CAPUTY: 

Q. The rest of the answer is: 

And we have never approached him or any of the jurors. 

Is that what you told us? 

Mit. LOWE:; I am going to object to this. I would like to have the 
whole thing read at one time. 

THE COURT: Hasn't he read it? 

MR. LOWE: No, sir. 

THE COURT: Read the whole thing. 

BY MR. CAPUTY: 

Q. Were you speaking to the juror — that is the question, and you 
gave the answer: 

Not intentionally. I was talking with my wife. The juror has never 
acknowledged us in the hall, never looked at us, and we have never ap- 
proached him or any of the jurors. 

THE COURT: Did you make that statement or not? 

THE WITNESS: I could have, Your Honor, but I mean by that is we 
met the jurors naturally every day, and we never made any contact with 
any of them. 

BY MR. CAPUTY: 

Q. But he was 5 or 6 feet from you when you made this statement 
in the hall; isn't that right? A. I assume he was because he said he was. 

Q. Well, now, weren't you asked this question, at page 10: 

How far was the juror from you? 

MR. LOWE:) I would like to know whether this is for impeachment? 

MR. CAPUTY: Yes, impeachment. 


THE COURT: Now, Mr. Lowe, if you have an objection, you may 


make the objection, but don't make a speech, p’”ase. 


We have not got a jury in the box and I am the fact finder in this 


case, and I have to decide on which witnesses to believe and which wit- 
nesses not to believe and to pass upon the credibility and the truthfulness 

of each witness. | 

Now, if you object, I will rule on it, and if I want you to state the 
grounds for the objection, I will tell you. | 

All right, let us proceed. | 

BY MR. CAPUTY: | 

Q. Weren't you asked the question by your counsel at the time: 

How far was the juror from you, if you know, when you said this to 
your wife ? | 

And didn't you answer: 

I actually didn't pay any attention. It must have "ase 5 or 6 feet. 

Isn't that what you were asked by counsel, and in your answer to 
that, didn't you say: | 

It was 5 or 6 feet? A. If it is in the record, I said it, but I don't 
recall exactly what I said. 


Q. Now, you recognized him as a juror, didn't you? 
MR. LOWE: I object. 
THE COURT: The objection is overruled. 
Let us proceed. 

BY MR. CAPUTY: | 
Q. You recognized him as a juror, didn't you? JA. Ina way I did, 


Q. Now, on page 11 on cross examination, you were asked this 
question: | 
Well, now, you recognized that he was a juror, didn't you? 

And didn't you answer that, Yes, sir? A. If I remember correct- 


ly that was when you pointed him out to me here in the jury box. 
Q. Wasn't the question that was asked you: | 
Well, now, you recognized that he was a juror, didn't you ? 
And didn't you answer, Yes, sir? Didn't you answer it that way? 
| 
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A. Iremember answering that question but I think that is when you pointed 
him out here in the jury box. 

Q. No, No. 

Well, then, I asked you this question, still on page 11: 

Well, what right did you have to make that statement in the presence 
of a juror? 

And there was an objection, and then the Court ruled later on I might 
ask the question, and this is on page 11, and this is the question: 

Well, you recognized this juror and what right did you have to make 
that statement in his presence? 

And didn't you answer: 

I thought I had every right? 

Didn't you say that, that you thought you had every right to make it 
in his presence? A. No, I didn’t put it that way. 

Q. Isn't that the answer you gave? 

THE COURT: Let him read it. 

MR. CAPUTY: Iam asking him if that statement was made. 

THE WITNESS: I don't think I ever read that. 

THE COURT: Let him read it. You read it so you will know what 
is in there. 

THE WITNESS: All right, Your Honor. 

Yes, I remember that question, and this is a particular part of it. 

BY MR. CAPUTY: 

Q. Then you recognized him as a juror and you felt that you had a 
right to make that statement? 

MR. LOWE: I object to the question, argumentative. 

THE COURT: The objection is sustained. 

BY MR. CAPUTY: 

Q. Well you recognized the juror and made the statement because 
you thought that you had every right to make the statement? A. It wasn't 
that way, Mr. Caputy. The record shows it wasn't that way. 

MR. CAPUTY: Well, there is no question pending, Mr. Schurman. 

Ihave no further questions, Your Honor. 

THE COURT: Now, do you have anything further? 

REDIRECT EXAMINATION 
BY MR. LOWE: 
Q. Will you explain your last answer? A. I said the record didn't 


even show it that way. I thought if he asked me about recognizing the juror 
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sitting in the jury box, and I said, yes, and then he proceeded to say, Didn't 
I recognize him clearly, or something like that, and there was no answer 
that I recall, and then he said, You recognized this juror and you believed 
you had a right to make that statement, and I said, I was| talking to my wife, 
as I remember it. 
BY THE COURT: | 
Q. Well, let me ask you a few questions. 


I think you said at the time that you and your wife were within 4 or 
5 feet of the juror; correct? A. It could have been more. 

Q. Now, how old are you? A. Iam 35. ! 

Q. How much schooling have youhad? A. I went to the 9th grade. 

Q. Are you in business? A. Iam. | 

Q. What kind of business? A. Construction business. 

Q. What nature of construction work? A. Well, home improve- 
ment business. | 

Q. How long have you been engaged in that? A. | About a year 


and a half. | 


Q. Do you work for yourself? A. Well, lam partners with 2 


other men. 
Q. So, in other words, the Court can call youa businessman; cor- 
rect? A. I guess so. 
Q. How extensive is that business? A. Just in dollars, I don't 
know, sir. 
Q. Well, do you work altogether in home improvements? A. No, 
I bid jobs and after they are bid they are subcontracted.| 
Q. How long have you been in that business, did you say? A. About 
a year anda half. | 
Q. Did you hear this Court make a statement to the jury at the time 
the Court was telling the jury, right after they were sworn in as jurors 
in the case, what they should do and should not do in the course of this 
trial? A. I probably did, Your Honor. | 


Q. Let me then read this to you. You heard me read this this morning. 
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Didn't you hear this Court say this to the jury right after they were 
sworn in and before the Distr ct Attorney, or Mr. Caputy, made his 
opening statement -- do you recall sucha statement? A. Yes. 

Q. Didn't you hear this Court say this to the jury, among other 
things: 

If anybody should attempt to talk to you about this case, and I don't 
anticipate that this will happen, it would be your duty to report this mat- 
ter immediately to the Court. 

Didn't you hear me say that? A. Yes. 

Q. Didn't you hear also this part, the Court make this statement: 

During the evening, when you are at your home, or at any other 
place for that matter, please do not discuss this case with any in- 
dividual, and when I say any individual, I make no exception, for 
this reason: Nobody can understand a case unless they are here 
throughout the entire trial and listen to the testimony, and if you 
should happen to mention this case to somebody, someone may 
make a remark that knows nothing about the facts in the case that 
may tend to prejudice you against the rights of the defendant or the 
Government. So for that reason it becomes very important not to 
discuss this case with anybody. 

Then I added to what I just said: 

If anybody should attempt to talk to you about this case, and I 
don't anticipate that this will happen, it would be your duty to report 
the matter immediately to the Court. 

Now, in the face of that admonition or that instruction which I gave 
to the jury, what right did you have in your mind to make any statement 
of any nature in the presence of the jury? What right did you have? 

A. Your Honor, I didn't have any. 

Q. The Next question is: 

What right do you think you had to make any statement? A. I 
would have no right in the presence of the juror. 

Q. Well, now, you heard the juror say what happened? A. I deny 


I tried to talk to him. I had no intention, and I was just saying something 
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to my wife walking out in the hall there. 

Q. Wasn't it stated in the record you just read? |A. It could be, 
Your Honor. | 

Q. And what right did you have to even say good morning to any one 
of these jurors? A. Well, some of them said good morning, first. 

Q. They did? A. Yes. 

THE COURT: Is there anything further ? 

BY MR. LOWE: 

Q. Mr. Schurman, you just answered that you did not talk or make 
any statement in the presence of the juror. Did you in fact make a state- 
ment such as that in the presence of the juror? | 

THE COURT: Well, the record will speak for itself. 

MR. LOWE: Not necessarily. ! 

THE COURT: Well, the record does speak for itself. 

BY MR. LOWE: | 

Q. Did you in fact make a statement — ! 

THE COURT: Do you challenge the record? 

MR. LOWE: No, sir. 

THE COURT: Do you say what Mr. Caputy read from the transcript 
did not occur ? | 


MR. LOWE: No, he read a lot of things, but whatever is in the tran. 
script is there. | 
THE COURT: Whatever he read from the record of June 29th, that 
is not what is said in this courtroom ? 


MR. LOWE: If it is in the transcript, I will agree to it. 
THE COURT: All right, let us proceed. 

BY MR. LOWE: | 
Q. Did you in fact make the statement that was stated by Mr. Kerins 


even in substance, asking him or questioning him or requesting him to give 


Fa 


you an acquittal? A. No, I had no conversation with this man whatsoever. 


Q. Did you speak to your wife in connection with your hope ‘or an 
acquittal that morning? A. Yes, I did. 
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Q. Did you do so in any kind of a voice to enable Mr. Kerins to hear 
what you were saying? A. No. 

MR. LOWE: I have no further questions. 

MR. CAPUTY: I have nothing further. 

THE COURT: Now, Mr. Caputy, as you know, the Court is sitting 
here in the dual capacity of Judge and jury, as the fact finder. Now, this 
is the second time I have heard the defendant on the stand. I think I heard 
the defendant testify on the stand the first time on June 29th — wasn't that 
the date? 

MR. CAPUTY: Yes. 

THE COURT: Now, I don't know whether he has any prior criminal 
record or not. 

Do you have any prior criminal record against this man? I think 
I should know about it so that I can evaluate his testimony and give it the 
weight I think it is entitled to receive. 

Do you have a prior record of any nature against him? 

MR. CAPUTY: I can't tell right now, Your Honor. 

THE COURT: Well, I will give you a chance to look in your file and 
find out. 

MR. CAPUTY: I don't have it all here, Your Honor. 

THE COURT: All right, we will take a 15-minute recess now. 

(Thereupon, a short recess was had.) 

MR. CAPUTY: I have no record of any conviction, Your Honor. 

THE COURT: Very well. That is all then, isn't it? 

You can step down. 


(The witness was excused.) 
THE COURT: Any other witnesses, Mr. Lowe? 
MR. LOWE: I have no other witnesses. 


* * * 


Washington, D. C., 
Monday, November 15, 1965 


* * 


THE COURT: All right, you may proceed with your argument. 


* * * * ; ok 


Your client heard me tell that jury that they were not to talk to 
anybody. He heard that, he was in the courtroom, and Iam convinced 
he heard it. | 

I probably asked that on the stand, I am not sure, but he heard me 
say that. As a matter of fact, he should not even have said, Good morning 


to the jurors or good afternoon. He should have stayed ‘completely away 


from that jury or the juror. He had no right to get close to them, even 4 


feet or 5 feet and say, I hope they give me an acquittal, | 


Why did your client, for instance, get that close to the juror? 
Couldn't he have said that to his wife as they came off the elevator, in- 
stead of getting within 4 or 5 feet, or hearing distance of the juror? 

MR. LOWE: Your Honor, I am certain that this was said probably 
20 times that morning to each other. The fact of the matter is that they 
were here first. They were not in the way of this juror, and they could 
have come within 1 or 2 feet from him, if they were soil to say some- 
thing to him. They were several feet away, and the juror said he didn't 
even look at them, and he overheard these words. | 

THE COURT: Your client also heard this Court for a period of 2 
or 3 weeks, or however long this case lasted, and I specifically told this 
jury when I charged them at considerable length at the beginning of the trial, 
not to read anything about the case, should it appear in the paper, and not 
to talk to anybody, and the other things I usually tell the jury, and I told 
them at the adjournment of each day when we adjourned Court, that I 
would say something like this, to please keep in mind the admonition of 
the Court, and that is right in the record if you will look, and that meant 
everything I told the jury at the beginning of the trial. 
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Your client heard that. He knew he wasn't supposed to get near any 
of these jurors or say anything. 

MR. LOWE: Well, Your Honor, he didn't get near one of those 
jurors. He was outside and the juror passed him. 

THE COURT: Well, I accept the testimony of Mr. Kerins that he 
was within a short distance of that juror. I don't think Mr. Kerins would 
lie about this, counsel. 

MR. LOWE: No, but we all know it was 4 or 5 feet away or 6 feet 
away. 

THE COURT: Well, what right did he have to make any remark in 
the presence of that juror, of any nature? 

MR. LOWE: If it wasn't indiscretion that he happened to say — 

THE COURT: I don't think it was an indiscretion. I think it was 
deliberately done, counsel, deliberately done to cause a mistrial. 

MR. LOWE: Well, Your Honor, I say the evidence — 

THE COURT: It was probably one of the things in his mind, he 
wanted a mistrial in this case. 

Now, Iam not going to decide this case this morning. I have made up 
my mind what I am going to do about this case. I have given you 10 minutes, 
and I don't think you have to argue the facts 

* * * a * 

THE COURT: ***Then I will study the matter, and after I have ar- 
rived at a decision, I will announce my decision. 

MR. LOWE: I would like the record to be clear that we have not 
used insanity as a defense in this case. 

THE COURT: I understand you haven't. My recollection is that 
you stated the other day in answer to my question that you do not contend 
that the defendant was of unsound mind at the time that he committed this 
alleged offense. However, I think I ought to have the report of these 


doctors who are examining this man, or who can examine him, before 


I pronounce sentence in this case. 


[Filed January 7, 1966] 


MEMORANDUM OF THE UNITED STATES 
—— a a ies ee aS SS 


| 

This memorandum is submitted in response to the Court's request 
to know the position of the United States regarding the procedural neces- 
sities in connection with a possible adjudication of contempt. AS we un- 
derstand the facts, the respondent is alleged to have engaged in a private 
unsolicited verbal communication with one of the juror's then sitting mid- 
trial in the case of the United States v. Marcus Schurman, Criminal No. 
688-64. It is understood that the statement made by respondent, "Are 
you going to give me an acquittal ?"' was made to the juror in the corridor 
outside the courtroom as the juror was passing by. | 

The position of the United States is that in an abundance of caution, 
if there is to be an adjudication of contempt in this case, it should be 
based upon a verdict of a jury. It is recognized that in the case of Barnett 
v. United States, 376 U.S. 681 (1954), so much of the sentence as exceeded 
sixty days was set aside by the Supreme Court ina Rule 42(b) contempt 
proceeding for the reason that no jury trial was had. That case, however, 
did not decide clearly that a lesser sentence could be sustained without a 
jury trial. The law with regard to a sentence of less than sixty days for 
contempt committed outside the presence of the court is ina state of flux. 
Recent decisions by the Court of Appeals for this jurisdiction and pending 
cases in the Supreme Court lead to this conclusion. In'this connection 
see Rollerson v. United States, ___U.S. App. D.C. |, 343 F.2d 269 
(1964). aes) 


It is the position of the United States that the asserted contemptu- 
ous conduct falls under Rule 42(b), F. R. Cr. P., because the trial judge 
cannot certify that he saw or heard the conduct constituting contempt and 


that it was committed in the actual presence of the Court, as required by 
Rule 42(a). 
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Inasmuch as the trial judge was not present to view the asserted 
contemptuous conduct, we deem it unnecessary for him to disqualify him- 
self in order that the matter could be tried before a different judge. Com- 


pare Rollerson, supra. 


WHEREFORE, it is respectfully submitted that the hearing on the 
petition of the United States be held in abeyance and that a notice issue 
pursuant to Rule 42(b), F. R. Cr. P., and that the matter be scheduled for 
jury trial on the issue of guilt or innocence under appropriate procedures 


for the handling of such matters. 


/s/ DAVID G. BRESS 
United States Attorney 


/s/ ALFRED HANTMAN 


Assistant United States Attorney 


/s/ VICTOR CAPUTY 
Assistant United States Attorney 


[Certificate of Service] 


[Filed, January 17, 1966] 


MEMORANDUM OPINION | 
MEMORANDUM OPINION 


This matter comes before the Court on an order to show cause why 
the defendant should not be declared in contempt of court under 18 U.S.C. 
§401(1) and Rule 42(b) of the Federal Rules of Criminal penbedar. The 
cir.:umstances resulting in this order are as follows. On June 29, 1965, 
while he was on trial in the case of United States v. Marcus Schurman, 
Criminal No. 688-64 (D,D.C. ), it was reported to the Court on the morning 
when the Court was about to instruct the jury and after seven days of 


trial, that the defendant had asked of one of the jurors, "Are you going to 


give me an acquittal?" It was further reported that the fact of this state- 
ment was communicated by this juror to several of the remaining members 
of the jury. Upon motion of the defendant and his councel! a mistrial was 
granted. The defendant was subsequently tried again, which trial resulted 
in a jury verdict of not guilty by reason of insanity. | 
On July 12, 1965, a petition for an order to show cause why the de- 
fendant should not be held in contempt of court was filed by the United 
States Attorney. An order to show cause was signed on July, 1965. The 
matter was then continued until after the disposition of thé second trial. 
On November 17, 1965, this Court entered an order requiring the 
Superintendent of Saint Elizabeths Hospital to render an opinion as to 
whether the defendant was suffering from any mental illness or defect 
between June 16, and June 29, 1965, and whether he was mentally compe- 
tent and responsible for his alleged contempt of court. In a letter dated 
December 6, 1965, David W. Harris, M.D., certified to this Court that the 
defendant was not suffering from any mental illness or defect between 
June 16 and June 29, 1965, and that he was mentally competent and respon- 
sible for his contempt of court. | 


A hearing having been held in which testimony as to the alleged 


contempt was introduced, the Court now finds that the defendant Marcus 
| 
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Schurman on June 29, 1965, shortly before 10:00 A.M., said to a juror, 


sworn in the case of United States v. Marcus Schurman, Criminal No. 


688-64, "Are you going to give me an acquittal?"". The Court finds that 
this statement was made in a corridor of the United States Courthouse 
in Washington, D. C., immediately in front of the entrance to its court- 
room. The Court further finds that when he made this statement, the 
defendant knew that the person to whom he made the statement was a juror. 
As a result of this statement and its communication to the other jurors, 
a mistrial was declared at the request of the defendant. The Court finds 
in conclusion that the defendant intentionally and wilfully misbehaved so 
near to the presence of the Court as to obstruct the administration of 
justice. 

For the reasons set forth above, the Court has found the defendant 
to be in contempt of court. Pursuant to Rule 32, Federal Rules of Criminal 
Procedure, the Court refers all cases after conviction to the Probation 
Officer for a pre-sentence report and investigation, and that will be done 
in this case. 


/s/ John J. Sirica 
United States District Judge 


January 17, 1965 


[Filed, June 22, 1966] 
NOTICE OF APPEAL 


Notice is hereby given this 22 day of June, 1966, that Marcus Schurman 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 17th day of June, 
1966 against said Marcus Schurman 


/s/ Ira M. Lowe 
Attorney for Defendant 
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MARCUS SCHNURMAN, APPELLANT 
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THE UNITED STATES OF, AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


circuit Davin G.|BREss, 
United| States Attorney, 
FUFG O&C 1 i906 Frank Q. NesEKER, 
Assistant United States Attorney, 
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JOEL M, FINKELSTEIN, 
Attorneys, 
Department of Justice 
Washington, D. C. 20580 
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C.A. Mise. 39-65 


QUESTIONS PRESENTED 


1. Whether appellant’s contempt hearing was required 
to be based on an indictment returned by a grand jury. 

2. Whether appellant was entitled to a jury trial hav- 
ing been convicted of contempt and sentenced to a term 
of six months. 

3. Whether the ex post facto clause barred the district 
court from sentencing appellant to six months imprison- 
ment for contempt without a jury trial, in accordance 
with a recent Supreme Court decision, although, at the 
time of the contemptuous incident, a decision of this Court 
would have limited the district court in such a proceeding 
to imposing a term of 90 days. 

4. Whether appellant’s sentence is unlawful for its 
failure to contain a provision allowing him to purge him- 
self of contempt. 

5. Whether a delay of three months between the time 
the court received the pre-sentence report and the time 
the court passed sentence was unreasonable. 

6. Whether the court announced its verdict in appel- 
lant’s presence. 

7. Whether appellant was placed in double jeopardy by 
his trial for contempt merely because it followed a hear- 
ing on his motion for a mistrial in which the court heard 
testimony, related to the contemptuous incident, solely for 
the purpose of ruling on appellant’s motion. 

8. Whether the district judge properly denied appel- 
lant’s request to disqualify himself. 

9. Whether the evidence supported the court’s finding 
and proved a violation of 18 U.S.C. 401(1). 


Counterstatement of the Case 
Statute Involved 


Summary of Argument 


Argument: 


I. 


II, 


Appellant’s contempt hearing was not required to 
be based on an indictment returned by a grand jury.... 


Appellant was not entitled to a jury trial having 
been convicted of contempt and sentenced to a term of 
six months 


. The ex post facto clause did not bar the district 


court from sentencing appellant to a six-months prison 
term for contempt without a jury trial, in accordance 
with a recent Supreme Court decision, although at 
the time of the contemptuous incident a decision 
of this Court would have limited the district court 
in such a proceeding to imposing a term of 90 days.... 


. Appellant’s sentence is not unlawful for its failure to 
contain a provision allowing him to purge himself 


IX. 


of contempt .. 


A delay of three months between the time the court 
received the pre-sentence report and the time the 
court passed sentence was not unreasonable but, in any 
event, by failing to request the court to impose sen- 
tence, appellant waived any objection to the delay he 
may have had 


The court announced its verdict in appellunt’s 
presence 


Appellant was not placed in double jeopardy by his 
trial for contempt merely because it followed a hear- 
ing on appellant’s motion for a mistrial in which the 
court heard testimony, solely for the purpose of rul- 
ing on appellant’s motion, relating to the contemptuous 
incident 


The district judge properly denied the request to 
recuse himself 


There was ample evidence to support the court’s find- 
ing and to prove a violation of 18 U.S.C. 401(1) 


Conclusion 


II 


TABLE OF CASES 


Bessette v. W. B, Conkley, 194 U.S. 324 (1904) . 
Brown Vv. United States, 359 U.S. 41 (1957) ...... 
*Calder v. Bull, 3 Dall. 386 (1798) . 
Camorata v. United States, 111 F.2d. 243 (3rd Cir. 1940), 
cert. denied, 311 U.S. 651 (1940) 
Cammer v. United States, 96 U.S. App. D.C. 30, 223 F.2d 
322 (1955), reversed, 350 U.S. 399 (1955) 
Carlson v. United States, 209 F.2d 209 (1st Cir. 1954) : 
*Cheff v. Schnackenberg, 384 U.S. 373 (1966) 5, 8, 13, 15, 16 
Craven Vv. United States, 22 F.2d 605 (1st Cir. 1927) 
District of Columbia v. Clawans, 300 U.S. 617 (1937) 
District of Columbia v. Colts, 282 U.S. 63 (1930) 
Eilenbecker v, District Court of Plymouth County, 134 U.S. 
31 (1890) 
Estes v. United States, 335 F.2d 609 (5th Cir. 1964), cert. 
denied, 379 U.S. 964 (1965) . 
Ex parte Hudgings, 249 U.S. 378 (1919) .... 
Faubus Vv. United States, 254 F.2d 797 (8th Cir. 1958), cert. 
denied, 358 U.S. 829 (1958) 
Gompers V. United States, 233 U.S. 604 (1914) 
*Green V. United States, 356 U.S. 165 (1958) 
*Gridley V. United States, 44 F.2d 716 (6th Cir. 1930) 
Haddad v. United States, 349 F.2d 511 (9th Cir. 1965) cert. 
denied, 382 U.S. 896 (1965) 
*Higgins Vv. United States, 81 U.S. App. D.C. 372, 160 F.2d 
223 (1946), cert. denied, 331 U.S. 840 (1947) 
In re Debs, 158 U.S. 564 (1895) 
In re United Shoe Machinery Corp., 276 F.2d 77 (1st Cir. 
1960) 
Interstate Commerce Commission v. Brinson, 154 U.S. 447 
(1894) 
*Kaye v. United States, 235 F.2d 187 (6th Cir. 1956) 
Kring v. Missouri, 107 U.S. 221 (1882) 
*Laughlin v, United States, 80 U.S. App. D.C. 101, 151 F.2d 
281 (1945), cert. denied, 326 U.S. 777 (1945) .. seh 
*Laughlin v. United States, 120 U.S. App. D.C. 174, 344 'F: 24 
187 (1965) 
Lawton v. Steele, 152 U.S. 133 (1894) . 
*Lott v. United States, 309 F.2d 115 (5th Cir. 1962), cert, 
denied, 371 U.S. 950 (1963) 
Mallet v. North Carolina, 181 U.S. 589 (1901) .. 
Malloy v. South Carolina, 237 U.S. 180 (1915) ... 
*Marion V. State, 20 Neb 233, 29 N.W. 911 (1886) 
*Martin V. United States, 285 F.2d 150 (10th Cir. pie 
cert. denied, 365 U.S. 853 (1961) 
Michaelson Vv. United States, 266 U.S. 42 (19: 
*Miller v. Aderhold, 288 U.S. 206 (1933) 


Cases—Continued 


Natal v. Louisiana, 189 U.S. 621 (1891) 
*Nilva v. United States, 352 U.S. 385 (1952) .... 
*Palmer v. United States, 249 F.2d 8 (10th Cir. 1957), cert. 
denied, 356 U.S. 914 (1958) 
*Payne v. Nash, 327 F.2d 197 (8th Cir, 1964) 
*Pollard V. United States, 352 U.S. 354 (1957) 
Roberts v. Beto, 245 F.Supp. 235 (E.D. Tex. 1965) 
Rollerson Vv. United States, 119 U.S. App. D.C. 400, 343 
F.2d 269 (1964) ..5, 9, 18, 
Sacher Vv. United States, 343 U.S. 1 (1952) . i 
Savin, petitioner, 131 U.S. 267 (1889) 
Schick v. United States, 195 U.S. 65 (1904) ..... 
Shillitani v. United States, 384 U.S. 364 (1966) 
Thompson Vv. Utah, 170 U.S. 343 (1898)... 
*Ungar v. Sarafite, 376 U.S, 575 (1964) : 
United States v. Barnett, 376 U.S. 681 (1964) . 
United States v. De Simone, 267 F.2d 741 (2d Cir. 1959), 
cert. denied, 361 U.S. 827 (1959) 
United States Vv. Dickerson, 106 U.S. App. D.C. 221, 271 
F.2d 487 (1959) 
United States v. Gabrina, 309 F.2d 783 (2d Cir, 1962) 
United States v. Grinnel Corp., 384 U.S. 563 (1966) 
United States ex rel Buono V. Kenton, 287 F.2d 534 (2d Cir. 


1961), cert. denied, 368 U.S. 846 (1961) 
*Welch V. United States, 348 F.2d 885 (6th Cir, 1965) 
Yates v. United States, 316 F.2d 718 (10th Cir. 1963) 


OTHER REFERENCES 


United States Constitution, Fifth Amendment 
Federal Rules of Criminal Procedure 


Rule 32(a) .... 
18 U.S.C. 1508 . 
18 U.S.C. 401 . 
28 U.S.C. 144 


16 
25 
12 
12 
15 
ll 
22 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,411 


Marcus SCHNURMAN, APPELLANT 


uv. 


THE UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant, Marcus Schnurman, was indicted for the 
offense of carnal knowledge of a female child in violation 
of 22 D.C. Code $2801. United States v. Schnurman, 
Crim. No. 688-64. His trial commenced on June 16, 1965, 
in the District Court for the District of Columbia before 
the Honorable John J. Sirica. On the morning of June 
29 (the morning Judge Sirica was going to charge the 
jury) Fred Juggins, the court’s messenger, informed Judge 
Sirica that one of the jurors in appellant’s trial (Matthew 
Kerins) had told Juggins that he was asked by appellant 
some time that morning, “Are you going to acquit me this 


(1) 
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morning?” (J. Tr. 3-4).1 Judge Sirica informed counsel 
of what he learned and appellant moved the court to de- 
clare a mistrial (J. Tr. 3). Judge Sirica then initiated 
a hearing to determine what exchange, if any, took place 
between appellant and the juror (J. Tr. 4). 

The juror, Mr. Kerins, testified that as he was walking 
in the corridor outside the courtroom shortly before pro- 
ceedings were to begin that morning appellant, who was 
walking with his wife in the opposite direction, asked 
Kerins, “Are you going to give me an acquittal this morn- 
ing?” (J. Tr. 5, 7). Mr. Kerins said he did not answer 
appellant but continued walking (J. Tr. 5). When asked 
if he told other jurors of the incident, Mr. Kerins said 
that he did (J. Tr. 5). 

Appellant denied addressing the juror. He testified that 
he was talking to his wife in the corridor outside the 
courtroom and said, “I hope they are going to give me 
an acquittal this morning.” He said he recognized Mr. 
Kerins as one of the jurors in his case and that he saw 
him while talking to his wife in the corridor outside the 
courtroom but cenied asking him if he was going to be 
acquitted (J. Tr. 10-12). 

Following appellant’s testimony, five jurors? testified 
that Mr. Kerins told them of the incident and that he 
described it to them in much the same way as he described 
it to the court. At the end of the hearing Judge Sirica 
declared a mistrial and asked the Assistant United States 
Attorney to prepare the necessary notice and specifica- 
tions as provided by Rule 42(b) of the Federal Rules of 
Criminal Procedure to initiate contempt proceedings 
against appellant (J. Tr. 38, 41). 

On July 12, 1965, the Assistant United States Attorney 
filed an application for an order to show cause why appel- 


1“J, Tr.” refers to the transcript of the June 29th hearing which 
is part of the original record filed in this Court. 


*Harlene Z, Flanagan (J. Tr. 13-16), Howard C. Brice (J. Tr. 
19-25), Herbert Wright (J. Tr. 25-28), Julia K. Wooten (J. Tr, 28- 
32), Florence E. Lipscomb (J. Tr. 32-35). 
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lant should not be declared in contempt of court. On July 
27, 1965, Judge Sirica issued the show cause order (JA 
3). On October 15, 1965, the contempt hearing com- 
menced. No testimony was taken that day. The hearing 
resumed on November 12, 1965. Before witnesses were 
called, appellant’s attorney requested a jury trial (N. Ty. 
6)* and asked Judge Sirica to recuse himself on grounds 
of personal bias or prejudice (N. Tr. 8). Judge Sirica 
denied appellant’s request for a jury trial (N. Tr. 8) and 
declined to recuse himself (N. Tr. 9). 

Mr. Kerins (the juror) was the first witness at the 
contempt trial. He described the incident as follows (JA 
5-6) : 


I was coming down [the corridor] in front of the 
jury room, and Marcus Schnurman and his wife... 
was with him, and I was coming down, and there 
was no one else in the hall, and I was coming toward 
the jury room, and he was going the other way and 
he said, “Hey, hey, are you going to give me an ac- 
quttal today’? 

And I just kept on walking and I never said any- 
thing. 

He said he was about 5 or 6 feet from appellant when 
appellant spoke to him (JA 9). He testified that after 
the incident he entered the jury room, mentioned it to 
some of the jurors and reported it to the court’s messenger 
(JA 9). The jurors whom he informed of the incident 
testified that he described it to them in much the same 
way he had described it to the court (Herbert H. Wright, 
N. Tr. 42; Florence E. Lipscomb, N. Tr. 49; Mary C. 
Casey, N. Tr. 74-75). 

Appellant denied asking Mr. Kerins about the possibil- 
ity of the acquittal. He said (JA 35-86): 


Well, my wife and I were walking up and down 
the hall as we always do, and like I said in the court- 
room, this juror overheard a conversation between 
my wife andI... 


3“N, Tr.” refers to the transcript of the November 12th and 
15th hearing which is part of the original record filed in this Court. 
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He testified that he said to his wife: “I hope they are 
going to acquit me today; I hope they will acquit me” 
(JA 36). He said he didn’t remember seeing Mr. Kerins 
when he spoke of his hope for an acquittal (JA 36) but 
later, when confronted with his testimony given at the 
June 29th hearing which indicated otherwise, he admitted 
that Mr. Kerins was in the corridor at that time. (JA 
37-38. ) 

The hearing concluded November 15, 1965. Two days 
later, Judge Sirica issued an order committing appellant 
to St. Elizabeths Hospital for observation to determine if 
he was sane at the time the contempt incident occurred.' 
On December 9, 1966, the doctors filed their report with 
the court certifying that appellant was sane at the time 
of that incident. 

On January 17, 1966, the court filed a memorandum 
opinion stating that appellant was guilty of contempt, and 
referred the case to a probation officer for a pre-sentence 
investigation and report (JA 51-52). On June 17, 1966, 
in open court with appellant present Judge Sirica found 
him guilty of contempt and sentenced him to a term of 
six months. Five days later appellant filed a notice of 
appeal (JA 52). 


STATUTE INVOLVED 


Title 18, $ 401, United States Code, provides in perti- 
nent part: 


A court of the United States shall have power to 
punish by fine or imprisonment, at its discretion, 
such contempt of its authority, and none other, as— 


(1) Misbehavior of any person in its presence 
or so near thereto as to obstruct the administra- 
tion of justice; 


* * * * 


*In his second trial for carnal knowledge appellant was acquitted 
by reason of insanity. United States v. Schnurman, Crim. No. 
688-64. 


5 
SUMMARY OF ARGUMENT 


1. Appellant was tried for contempt of court pursuant 
to the procedures set forth in Rule 42(b) of the Federal 
Rules of Criminal Procedure. He argues that his convic- 
tion and six-months sentence were defective because they 
were not based on an indictment. But it is not necessary 
to proceed on an indictment in cases involving criminal 
contempt. Green v. United States, 356 U.S. 165 (1958). 

2, Appellant contends that the district court improperly 
denied his request for a jury trial. In contempt cases, in 
which the defendant is sentenced to a term of six months, 
the accused is not entitled to a jury trial. Chef v. 
Schnackenberg, 384 U.S. 373 (1966). Prior to Chef, this 
Court in Rollerson v. United States, 119 U.S. App. D.C. 
400, 343 F. 2d 269 (1964) indicated that the defendant 
in a contempt case, if he was sentenced to a term exceed- 
ing 90 days, was entitled to a jury trial. But Cheff super- 
seded Rollerson. The fact that Cheff had not been decided 
when the district court denied appellant’s request for a 
jury trial is of no consequence. Rollerson, insofar as it 
was mistaken, did not vest in appellant the right to a jury 
trial which could not be abolished by a subsequent deci- 
sion of the Supreme Court. 

8. Appellant argues that because Rollerson v. United 
States, supra was the law of the District of Columbia at 
the time he committed contempt, the district court, when 
it denied his request for a jury trial, was bound to impose 
a term of 90 days or less. Apparently it is appellant’s 
position that Cheff v. Schnackenberg, supra, which held 
that contemners sentenced to terms exceeding six months 
are entitled to a jury trial, increased the punishment for 
his offense and thus could not be applied to him retro- 
actively. Cheff did not make the punishment for contempt 
greater than it was at the time of the incident. Chef 
merely changed the rules governing jury trials in con- 
tempt proceedings. The punishment attaching to the of- 
fense of criminal contempt at the time of the incident was 
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theoretically unlimited and thus could not have been re- 
vised upward. 

4. Appellant suggests that his sentence of six months 
imprisonment was defective for its failure to contain 
a provision allowing him to purge himself of the charge. 
Appellant’s sentence was penal, not remedial. A purging 
provision was not necessary to validate his sentence. 

5. Appellant argues that a delay of three months be- 
tween the time the court received the pre-sentence report 
and the time the court passed sentence was unreasonable 
within the meaning of Rule 32(a) of the Federal Rules of 
Criminal Procedure. For such a delay to be unreasonable, 
it must be oppressive or calculated to deny substantial 
rights. Appellant has not made such a showing. More- 
over, by failing to request the court to impose sentence, 
appellant waived any objection he may have had to the 
delay. 

6. Although appellant argues that he was not present 
when the court announced its verdict, the written judg- 
ment and sentence order filed June 21, 1966, states other- 
wise. He might be arguing that he was not present when 
the court filed its memorandum opinion on January 17, 
1966, which states that appellant was guilty of contempt. 
But any objection appellant wished to make to the court’s 
finding he could have made in open court when he was 
adjudged guilty and sentenced. There was no error in 
the court filing its memorandum opinion before announc- 
ing its verdict to appellant in open court. But, even if 
this was error, no prejudice resulted. 

7. Appellant argues that the hearing on his motion for 
a mistrial placed him in jeopardy and thus barred the 
later contempt proceeding which resulted in his convic- 
tion. The hearing on appellant’s motion for a mistrial 
was conducted for the sole purpose of determining if his 
trial for carnal knowledge should continue. It was not a 
criminal proceeding to which jeopardy could attach. In- 
deed, because appellant’s contempt occurred outside the 
actual presence of the court, this hearing could not have 
resulted in the imposition of a sentence for contempt and 
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thus could not have barred a subsequent contempt hearing 
pursuant to Rule 42(b) of the Federal Rules of Criminal 
Procedure. 

8. The district judge properly refused to disqualify 
himself on appellant’s request, first, because appellant 
failed to follow the statutory procedures for challenging 
the impartiality of the district judge, and second because 
appellant failed to allege sufficient facts to demonstrate a 
personal bias or prejudice harbored by the district judge 
against him. Moreover, the record makes it abundantly 
clear that the district judge safeguarded appellant’s 
rights at every stage and conducted the proceedings in 
an impartial manner. 

9. There was ample evidence to support the court’s 
finding and to prove a violation of 18 U.S.C. 401(1). One 
of the jurors in appellant’s trial for carnal knowledge 
testified that on the morning the court was going to charge 
the jury in appellant’s trial for carnal knowledge, appel- 
lant asked him outside the courtroom, “Are you going to 
give me an acquittal this morning?” Appellant’s version 
of the incident was somewhat different but the court, 
having observed the witnesses, believed the juror. 

This Court has affirmed a contempt conviction under 
18 U.S.C. 401(1) based on similar facts. See Higgins v. 
United States, 81 U.S. App. D.C. 372, 160 F. 2d 223 
(1946), cert. denied, 331 U.S. 840 (1947). Appellant 
knowingly and willfully spoke to a juror and uttered a 
statement which had a tendency to influenced improperly 
the action of the juror. He committed his act so near to 
the courtroom as to obstruct the administration of justice. 
In short, his conduct satisfied all the elements of the of- 
fense of contempt under 18 U.S.C. 401(1). 


8 
ARGUMENT 


I. Appellant’s contempt hearing was not required to be 
based on an indictment returned by a grand jury. 


Relying on the Fifth Amendment,’ appellant argues 
that the proceeding which led to the imposition of a six 
month prison term for criminal contempt was constitu- 
tionally defective in that it was not based on an indict- 
ment returned by a grand jury. Criminal contempt, how- 
ever, is not an infamous crime within the meaning of the 
Fifth Amendment and may be punished without an in- 
dictment by a grand jury. Green v. United States, 356 
U.S. 165, 183-187 (1958) ;* Yates v. United States, 316 
F.2d 718, 723 (10th Cir. 1963) ; United States v. De Si- 
mone, 267 F.2d 741 (2d Cir. 1959), cert. denied, 361 U.S. 
827 (1959); Camorata v. United States, 111 F.2d 243 
(8rd Cir.1940), cert. denied, 311 U.S. 651 (1940); see 
also, Michaelson v. United States, 266 U.S. 42, 67 (1924) ; 
Ex parte Hudgings, 249 U.S. 378, 383 (1919). 


IJ. Appellant +-as not entitled to a jury trial having been 
convicted of contempt and sentenced to a term of six 
months. 


Apnellant argues that he was entitled, on constitutional 
grounds, to a jury trial. But only recently the Supreme 
Court held that in contempt cases the accused is not en- 
titled to a jury trial if the court imposes a sentence of 
six months imprisonment or less. Chef v. Schnackenberg, 
384 U.S. 373 (1966). 


*The Fifth Amendment provides in pertinent part: 


“No person shall be held to answer for a capital, or otherwise 
infamous crime unless on a presentment or indictment of a 
grand jury.” 


*In Green v. United States, supra, it was argued that con- 
tempts which carry more than one year prison terms were con- 
stitutionally required to be based on grand jury indictments. The 
Court, noting that “this assertion cannot be considered in isolation 
from the general status of contempts under the Constitution,” 
held “that criminal contempts . .. need not be prosecuted by in- 
dictment under the Fifth Amendment.” 356 U.S. at 183, 187. 
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In Rollerson v. United States, 119 U.S. App. D.C. 400, 
343 F. 2d 269 (1964) this Court, construing suggestive 
dictum in United States v. Barnett, 376 U.S. 681 (1964), 
held that in criminal contempt cases in which the sentence 
exceeded a 90 day prison term, the accused is entitled to 
a jury trial. This was the state of the law at the time of 
appellant’s contemptuous incident and hearing. Giving ap- 
pellant’s brief an extremely generous reading, it might be 
said that he is arguing that his right to a jury trial was 
fixed by Rollerson and could not have been changed by 
Chef. But this argument has no merit; first, because 
Qollerson insofar as it appiied to appellant was mistaken, 
second, because appellant did not change his position to 
his detriment in reliance on Rollerson and third, because 
the right to a jury trial in contempt cases in which the 
defendant is sentenced to six months or less is not a sub- 
stantial procedural right within the meaning of the ex 
post facto doctrine and could therefore be abolished retro- 
actively. 

First, the Supreme Court’s decision in Cheff must be 
taken as having superseded Rollerson. In Rollerson, this 
Court in determining what contempts warranted jury 
trials under the dictum in Barnett’ relied on 11 D.C. 
Code § 715a as a guide. That statute authorizes the Dis- 
trict of Columbia Court of General Sessions to proceed 
without a jury in prosecutions punishable by a term of 
90 days or less. The Supreme Court, however, relied on 
18 U.S.C. 1 which specifies petty offenses as those carry- 
ing six-months sentences or less. This Court rejected 18 


7In United States v. Barnett, 376 U.S. 681, 695 f.n. 12 (1964), 
the Court said: 


Our cases have indicated that, irrespective of the severity of 
the offense, the severity of the penalty imposed, a matter not 
raised in this certification, might entitle a defendant to the 
benefit of a jury trial. * * * In view of the impending con- 
tempt hearing, effective administration of justice requires 
that this dictum be added: Some members of the Court are of 
the view that, without regard to the seriousness of the offense, 
punishment by summary trial without a jury would be con- 
stitutionally limited to that penalty provided for petty offenses. 
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U.S.C. 1 as a guide only because the Supreme Court in 
Barnett “did not specify further” what measure it had 
in mind when it indicated that jury trials ought be re- 
quired where the penalty exceeds that provided for petty 
offenses. 119 U.S. App. D.C. at 408, 348 F. 2d at 277. 
Moreover, if Rollerson is not superseded by Cheff, the 
right to a jury trial in contempt cases in the district court 
for the District of Columbia would not be the same as it 
is in the other district courts. There seems to be no basis 
for such a distinction. Indeed, since all district courts are 
governed by uniform rules of procedure (See Rule 42, 
Fed.R.Crim. Proc.) and since the authority of all district 
courts to punish for contempt stems from a statute (18 
U.S.C. 401), such a rule unique to the District of Colum- 
bia would be a vast departure from congressional policy 
and established practice. Thus, Rollerson was mistaken 
insofar as it recognized the right to a jury trial in con- 
tempt cases in which the defendant is sentenced to a term 
exceeding 90 days but six months or less. 

Second, perhaps appellant might have some basis for 
an argument if, having read Rollerson, he had chosen not 
to demand a jury trial anticipating no more than a 90 
day sentence. But this is not the case. Appellant did de 
mand a jury trial. He did all he would have done had 
Cheff been decided. In short, appellant did not forego his 
right to a jury trial under Rollerson in order to limit the 
court’s authority to sentence him to a 90 day term only 
to have his expectation disappointed by Cheff. He would 
have pursued the same course of action had Chef already 
been decided. 

We know of no authority which holds that a judicial 
decision, not relied upon by the person invoking it and 
which is mistaken as applied to such person, vests in him 
a right which cannot be abolished by a higher tribunal. 
If this were the rule, any person who commits a crime 
would have a vested right to all the procedures flowing 
from erroneous rulings accruing to his advantage at the 
time of the crime, even though a higher tribunal, be it 
the Supreme Court or Court of Appeals, reverses the 
erroneous ruling. 
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Third, we recognize that some laws modifying criminal 
procedures may run afoul of the ex post facto clause. This 
may be true if the new law operates to deny a defendant 
constitutionally protected rights accorded at the time of 
the offense. Thompson v. Utah, 170 U.S. 343 (1898).2 A 
procedural change denying “substantial” rights may be 
similarly barred. See Payne v. Nash, 327 F. 2d 197, 200 
(8th Cir. 1964); see also, Kring v. Missouri, 107 U.S. 
221 (1882). But the “right” denied to appellant by Chef 
was neither constitutional nor substantial within the mean- 
ing of the ex post facto doctrine. 

The Supreme Court in Cheff expressly grounded its 
decision on its supervisory power over the federal court, 
not upon the Constitution. 384 U.S. at 380. Prior to Chef 
it had long been held that there was no constitutional 
right to a jury trial in any criminal contempt proceeding, 
much less one where a relatively trivial penalty was im- 
posed. For example in Green v. United States, 356 U.S. 
165, 183 (1958), the Court said: 


The statements of this Court in a long and unbroken 
line of decisions involving contempts ranging from 
misbehavior in court to disobedience of court orders 
establish beyond peradventure that criminal con- 
tempts are not subject to jury trials as a matter of 
constitutional right. 


*In Thompson v. Utah, supra, the Court held that the ez post 
facto clause precluded the retroactive application of a provision 
in the Utah Constitution which provided that juries in non-capital 
cases were to be composed of eight jurors. Prior to the adoption 
of the Utah Constitution, when Utah was a territory, the compo- 
sition of juries in Utah were governed by the Federal Constitution 
and thus twelve jurors were required to reach a unanimous verdict. 
In setting aside Thompson’s conviction because he was tried before 
a jury of eight, the Court said (170 U.S. at 352): 


The difficulty is not so much as to the soundness of the general 
rule that an accused has no vested right in particular modes 
of procedure, as in determining whether particular statutes by 
their operation take from an accused any right that was re- 
garded, at the time of the adoption of the Constitution, as 
vital for the protection of life and liberty, and which he en- 
joyed at the time of the commission of the offense charged 
against him. 
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See also Michaelson v. United States, 266 U.S. 42, 67 
(1924); Ex parte Hudgings, 249 U.S. 383; Gompers v. 
United States, 233 U.S. 604, 610-11 (1914); Bessette v. 
W. B. Conkley, 194 U.S. 324, 386-37 (1904) ; In re Debs, 
158 U.S. 564, 594-96 (1895) ; Interstate Commerce Com- 
mission v. Brimson, 154 U.S. 447, 489 (1894); LFilen- 
becker v. District Court of Plymouth County, 134 U.S. 
81, 36-39 (1890); Savin, petitioner, 181 U.S. 267, 278 
(1889). 

Nor can it be said that the “right” to a jury trial in 
a contempt proceeding in which the contemner is sentenced 
to more than 90 days but six months or less, as recog- 
nized in Rollerson, is “substantial” within the meaning 
of the ex post facto doctrine. Indeed, if this had not been 
a contempt proceeding but an ordinary criminal proceed- 
ing carrying a six-month maximum sentence for a petty 
offense, the accused would not be entitled to a jury trial. 
See District of Columbia v. Clawans, 300 U.S. 617 
(1937) ; District of Columbia v. Colts, 282 U.S. 68, 72-73 
(1930); Schick v. United States, 195 U.S. 65, 68-72 
(1904) ; Lawton v. Steele, 152 U.S. 133, 141-42 (1894) ; 
Natal v. Louisiana, 189 U.S. 621 (1891). 

The ex post facto clause is not a bar to abolishing retro- 
actively the right to have a jury decide questions which 
are not historically jury questions. Thus, a statute re- 
quiring the judge instead of the jury to decide questions 
of law may be applied to criminal defendants whose of- 
fenses took place prior to the change. Marion v. State, 
20 Neb. 233, 29 N.W. 911 (1886). Similarly, an amend- 
ment to a recidivist statute taking from the jury the 
power to assess punishment and the function of determin- 
ing whether the defendant suffered a prior conviction and 
lodging these responsibilities in the judge may be applied 
to criminal defendants whose offenses occurred prior to 
the amendment. Payne v. Nash, 327 F. 2d 197 (8th Cir. 
1964). So it is here that appellant’s right to have a jury 
determine whether he was in contempt may be abolished 
retroactively. Indeed, here appellant’s right is not only 
one which has not been recognized historically, but it was 
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born of a dictum in United States v. Barnett, supra, came 
fruition in an interpretation of that dictum by this Court 
in Rollerson v. United States, supra, which proved to be 
too restrictive, and lapsed—as we have shown—with the 
Supreme Court’s decision in Cheff v. Schnackenberg, 
supra. 


III. The ex post facto clause did not bar the district court 
from sentencing appellant to a six-months prison term 
for contempt without a jury trial, in accordance with a 
recent Supreme Court decision, although at the time of 
the contemptuous incident a decision of this Court 
would have limited the district court in such a proceed- 
ing to imposing a term of 90 days. 


Appellant argues that, since the district court, at the 
time of the incident, could impose only a 90-day sentence 
after denying his motion for a jury trial, (Rollerson v. 
United States, supra) the district court’s reliance on Chef 
v. Schnackenberg, supra, in imposing a six month sen- 
tence amounted to a revision of the penalty for his offense 
subsequent to the incident. Apparently, appellant is argu- 
ing that the district court’s reliance on Chef in imposing 
sentence was bared by the doctrine against ex post facto 
laws. In Calder v. Bull, 3 Dal. 386, 390-91 (1798), Mr. 
Justice Chase formulated the often invoked test under the 
ex post facto clause describing four classes of laws con- 
demned by that clause: 


Ist. Every law that makes an action done before the 
passing of the law, and which was innocent when 
done, criminal; and punishes such actions. 2d. Every 
law that aggravates a crime, or makes it greater 
than it was, when committed. 3d. Every law that 
changes the punishment, and inflicts a greater punish- 
ment, than the law annexed to the crime, when com- 
mitted. 4th. Every law that alters the legal rules of 
evidence, and receives less, or different testimony, 
than the law required at the time of the commission 
of the offense, in order to convict the offender. (em- 
phasis added) 
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See also, Malloy v. South Carolina, 327 U.S. 180, 183-84 
(1915); Mallet v. North Carolina, 181 U.S. 589, 593-94 
(1901). 

Nothing said in Calder v. Bull, supra, invalidates ap- 
pellant’s sentence or so much of it in excess of 90 days. 
Cheff did not make criminal an act which was not crimi- 
nal prior to its occurrence. Nor did it aggravate or make 
greater the crime of contempt. It did not alter the rules 
of evidence in contempt proceedings. Nor did it “inflict 
a greater punishment, than the law annexed to the crime, 
when committed.” Indeed, because the court’s authority 
to impose sentence at the time of the incident was theo- 
retically unlimited,® Cheff could not have increased the 
penalty for contempt. What Cheff did was change the 
rules governing jury trials in contempt proceedings. 

The court, of course, was not bound to impose a 90 day 
term or less because at the time it rejected appellant’s 
request for a jury trial, Rollerson had not been modified 
by the Supreme Court’s decision in Cheff. Appellant’s ex- 
pectation of a 90 day term or less, if he had such an ex- 
pectation, could not inhibit the court‘s power to impose 
punishment. Abstract expectations do not fix rights which 
cannot be altered retroactively. Nor would it make any 
difference if Judge Sirica viewed his sentencing power at 
the time he denied appellant’s motion for a jury trial as 
restricted by Rollerson. The mental state of the district 
judge could not vest in appellant the right to a term of 
90 days or less. 


IV. Appellant’s sentence is not unlawful for its failure 
to contain a provision allowing him to purge himself 
of contempt. 


Apparently, it is appellant’s contention that the prison 
term of six months imposed by the district court was for 
a remedial and not a penal purpose, that such a sentence 


® The court’s power to impose prison sentences for contempt is 
not limited by statute. Green v. United States, 356 U.S. 165, 182- 
83 (1958); Brown v. United States, 359 U.S. 41, 52 (1957). 
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is in the nature of a sentence for civil contempt, and that 
he is therefore entitled to purge himself of the contempt 
charge. See, e.g., Shillitani v. United States, 384 U.S. 
364 (1966). However, the petition for an order to show 
cause why he should not be punished for contempt clearly 
states that the proceeding was to determine if appellant 
should be punished for contempt of court under 18 U.S.C. 
401, the statute which unmistakenly authorizes the court 
to punish persons for criminal contempt (JA 1-3). The 
petition was filed pursuant to the judge’s request to pro- 
ceed against appellant under Rule 42 which governs crim- 
inal contempts, not civil contempts. At no time did the 
proceeding take on aspects of a civil contempt proceeding. 
See, e.g. Cheff v. Schnackenberg, 384 U.S. 378, 377 (1966). 
And the sentence imposed was equally explicit. Chef v. 
Schnackenberg, supra; cf., Shillitani v. United States, 
supra. Accordingly, this argument is without merit. 


V. A delay of three months between the time the court 
received the pre-sentence report and the time the court 
passed sentence was not unreasonable but, in any 
event, by failing to request the court to impose sen- 
tence, appellant waived any objection to the delay 
he may have had. 


The hearing to determine if appellant should be punished 
for contempt concluded November 15, 1965. Two days 
later, Judge Sirica issued an order committing appellant 
to St. Elizabeths Hospital for observation to determine if 
he was sane at the time the inicident occurred. On De 
cember 9, the doctors filed their report with the court. 
After a brief was submitted by the United States Attor- 
ney, the district court, on January 17, 1966, filed a memo- 
randum opinion and referred the case to a probation officer 
for a pre-sentence investigation and report. The proba- 
tion officer’s report was filed on March 21, 1966. On June 
17, 1966, Judge Sirica sentenced appellant to a six-month 
term. 

Relying on Rule 32(a) of the Federal Rules of Criminal 
Procedure which requires the imposition of sentence “with- 
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out unreasonable delay,” appellant contends that the three- 
month delay between the time the court received the pro- 
bation officer’s pre-sentence report and the imposition of 
sentence denied him due process.’° 

First, even if there was an unreasonable delay—which 
there was not—appellant waived any objection he may 
have had by failing to request the district court to impose 
sentence. Miller v. Aderhold, 288 U.S. 206, 210 (1933); 
cf. United States ex rel. Buono v. Kenton, 287 F.2d 534 
(2d Cir. 1961), cert. denied, 368 U.S. 846 (1961). 

Second, the delay about which appellant complains was 
not unreasonable within the meaning of Rule 32(a). The 
passage of time alone will not bar the imposition of sen- 
tence or require a defendant’s discharge. Welch v. United 
States, 348 F.2d 885 (6th Cir. 1965); United States v. 
Gabrina, 309 F.2d 783, 786 (2nd Cir. 1962); Kaye v. 
United States, 235 F.2d 187 (6th Cir. 1956). Only those 
delays which are oppressive or calculated to deny substan- 
tial rights are condemned by Rule 32(a). Lott v. United 
States, 309 F.2d 115, 122 (5th Cir. 1962), cert. denied, 
371 U.S. 950 (1963). Here there is not the slightest show- 
ing of how the delay was in any way oppressive or denied 
appellant substantial rights. In the absence of evidence 
to the contrary, a delay will not be presumed to have been 
oppressive or calculated to deny substantial rights. Lott 
v. United States, supra; Welch v. United States, supra. 
Without a showing of any prejudice to appellant, a three- 
month delay between the date the court received the pre- 
sentence report and imposed sentence is well within the 
spirit of Rule 32(a). See Pollard v. United States, 352 
U.S. 354 (1957) (where the Court upheld a sentence im- 


10 Appellant appears to be arguing that his sentence should be re- 
duced to 90 days because, in light of this Court’s decision in 
Rollerson v. United States, 119 U.S. App. D.C. 400, 343 F.2d 269 
(1964) and without a three-month delay, the court would have been 
limited to imposing a 90-day term. But as we have pointed out the 
district court did not deny appellant due process by relying on the 
Supreme Court’s decision in Cheff v. Schnackenberg, supra, in im- 
posing sentence. The only question presented by appoellant’s argu- 
ment here is whether the court delayed unreasonably in sentencing 
appellant. 
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posed two years after the defendant entered a plea of 
guilty); see also, Kaye v. United States, 235 F.2d 187 
(6th Cir. 1956) (delay of almost two years between plea 
of guilty and sentence upheld); Welch v. United States, 
348 F. 2d 885 (6th Cir.) (delay of four months between 
plea of guilty and sentence upheld) ; Lott v. United States, 
309 F. 2d 115, 122 (5th Cir. 1962), cert. denied, 371 U.S. 
950 (1963) (delay of 90 days between plea of guilty and 
sentence upheld). 


VI. The court announced its verdict in appellant’s pres- 
ence. 


On June 17, 1966, the court found appellant guilty of 
contempt. The written judgment and sentence filed June 
21, 1966, recites that: 


On this 17th day of June, 1966 came the Attorney 
for the government and the defendant appeared in 
person and by counsel Ira Lowe, Esquire. 

It is adjudged that the defendant has been convicted 
upon a finding of guilty of the offense of contempt. 


* * * * 


Appellant suggests a violation of Rule 43, which re- 
quires criminal defendants to be present at every stage 
of the trial, apparently relying on the fact that he was 
not present when the court filed its memorandum opinion 
on January 17, 1966. The court in that opinion stated 
that appellant was guilty of contempt (JA 52). The filing 
of that opinion, however, was followed by a finding of 
guilt during a hearing in open court in the presence of 
appellant. Any objection to the court’s finding could have 
been made at that hearing. Thus, even if it was error for 
Judge Sirica to have filed his written opinion without first 
announcing his verdict to appellant in open court—which 
we do not think it was—it was certainly harmless error." 


1 Rule 52—the harmless error rule—applies to the requirement 
of Rule 43 that the defendant be present at every stage of the trial. 
Estes v. United States, 335 F, 2d 609 (5th Cir. 1964), cert. denied, 
379 U.S, 964 (1965). 
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Moreover, we have found no case holding that Rule 43 
is strictly applicable to contempt proceedings. Ordinary 
criminal trials terminate in a verdict following the intro- 
duction of the prosecution’s and defendant’s evidence 
without a formal interruption in the proceedings before 
the verdict is reached. In this case, all parties anticipated 
a delay between the conclusion of the contempt hearing 
and the decision of the court. In fact, Judge Sirica, at 
the close of the hearing, said (JA 48): “. . . I will study 
the matter, and after I have arrived at a decision I will 
announce my decision.” Appellant made no motion for 
an immediate finding. It was thus tacitly agreed that a 
decision would be reached at a later date. We do not think 
Judge Sirica was required to call appellant back into court 
before the written opinion was filed so long as appellant 
was later given an opportunity to object to the decision 
in open court. 


VII. Appellant was not placed in double jeopardy by his 
trial for contempt merely because it followed a hearing 
on appellant’s motion for a mistrial in which the court 
heard testimony, solely for the purpose of ruling on 
appellant’s motion, relating to the contemptuous in- 
cident. 


During appellant’s trial for carnal knowledge, when 
appellant’s communication with the juror was brought to 
the court’s and counsels’ attention, appellant moved for a 
mistrial. After a hearing to determine what communica- 
tion, if any, took place between appellant and the juror, 
the court granted appellant’s motion. Appellant now ar- 
gues that the hearing on his motion for a mistrial pre- 
cluded the court from subsequently proceeding against 
him for contempt because both hearings were based on 
the same facts. 

This argument is baseless. The hearing on appellant’s 
motion for a mistrial was not a trial for a criminal of- 
fense to which jeopardy could attach. Cf. United States 
v. Dickerson, 106 U.S. App. D.C. 221, 271 F. 2d 487 
(1959) ; Haddad v. United States, 349 F. 2d 511 (9th Cir. 
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1965), cert. denied, 382 U.S. 896 (1965) ; see also Roberts 
v. Beto, 245 F. Supp. 235, 289 (S.D. Tex. 1965). It was 
a hearing upon appellant’s own motion to determine if 
his trial for the offense of carnal knowledge should con- 
tinue. It was not an accusatory, adversary or punitive 
hearing. It did not result in the court either explicitly or 
implicitly dismissing the contempt charge against appel- 
lant. Cf. Pollard v. United States, 352 U.S. 354, 359-60 
(1957). Nor did it result in the court finding appellant 
in contempt.’? No sentence was imposed. 

Indeed, the hearing on appellant’s motion for a mistrial 
could not have been a contempt hearing. It could not have 
been a summary proceeding under Rule 42(a) because 
appellant’s conduct was not seen or heard by Judge Sirica 
or committed in his presence.* It could not have a pro- 
ceeding under Rule 42(b) because it was not prosecuted 
on notice allowing a reasonable time for the preparation 
of a defense.‘ In short, since the hearing on appellant’s 
motion for a mistrial was not a proceeding which could 
have resulted in appellant being punished for contempt, 
it did not place appellant in jeopardy and bar the con- 
tempt proceeding that followed. 


12 7The court said: ‘whether or not [appellant] will be held 
in contempt of Court is a matter that will be decided later” (J.Tr. 
37). 


13 Rule 42(a) of the Federal Rules of Criminal Procedure pro- 
vides in pertinent part: 


A criminal contempt may be punished summarily if the 
judge certifies that he saw or heard the conduct constituting 
the contempt and that it was committed in the actual presence 
of the court. 


%* Rule 42(b) of the Federal Rules of Criminal Procedure pro- 
vides in pertinent part: 


A criminal contempt except as provided in subdivision (a) of 
this rule shall be prosecuted on notice. The notice shall state 
the time and place of hearing, allowing a reasonable time for 
the preparation of the defense... . 
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VIII. The district judge properly denied the request to 
recuse himself. 


Before testimony was taken at the contempt hearing 
of November 12, 1965, appellant, contending that Judge 
Sirica entertained a personal bias or prejudice against 
him, requested the judge to recuse himself. Although ap- 
pellant failed to follow the procedures for raising this 
issue as required by 28 U.S.C. 144,!* the court, before 
ruling, listened to appellant’s grounds for the request. (N. 
Tr. 122-130). Appellant urges that the court demonstrated 
personal bias or prejudice (1) by failing to take action 
against juror Kerins for having communicated appellant’s 
question about the possibility of an acquittal to other 
jurors, (2) by increasing the amount of appellant’s bond 
in connection with the offense of carnal knowledge while 
requiring an additional bond in connection with the con- 
tempt charge, and (3) by suggesting to appellant’s coun- 
sel that appellant may have spoken to Mr. Kerins for the 
purpose of causing a mistrial. 

First, it is clear that the failure of appellant to file an 
affidavit as required by 28 U.S.C. 144 was a sufficient 
ground for the court to deny appellant’s request. Laughlin 
v. United States, 120 U.S. App. D.C. 174, 344 F. 2d 187, 
193 (1965) ; Laughlin v. United States, 80 U.S. App. D.C. 
101, 151 F. 2d 281 (1945), cert. denied, 326 U.S. 777 
(1945); In re United Shoe Machinery Corp., 276 F. 2d 
77 (1st Cir. 1960); Faubus v. United States, 254 F. 2d 
797 (Sth Cir. 1958), cert. denied, 358 U.S. 829 (1958). 
Second, it is equally clear that appellant has not alleged 


15 Under 28 U.S.C. 144 appellant was required to file an affidavit, 
not less than ten days before the beginning of the term at which 
the proceeding was heard or show good cause for failure to file 
within that time, stating the facts and reasons for his belief that 
the court is biased or prejudiced. The statute also requires that 
the affidavit be accompanied by a certificate of counsel stating 
that it is made in good faith. 

Appellant did not file an affidavit accompanied by counsel’s certifi- 
cate but simply raised the issue, through his attorney, by oral 
motion prior to the taking of testimony at the hearing of Novem- 
ber 12th. 
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adequate facts to support his claim of bias or prejudice. 
To support such a claim it is not enough to show that the 
court ruled adversely to appellant in the pending proceed- 
ing or another proceeding. Martin v. United States, 285 
F. 2d 150 (10th Cir. 1960), cert. denied, 365 U.S. 853 
(1961) ; Palmer v. United States, 249 F. 2d 8 (10th Cir. 
1957), cert. denied, 356 U.S. 914 (1958). Nor is it enough 
to show that the judge expressed a view of what he thought 
the evidence indicated. The Court of Appeals for the 
First Circuit explained (Craven v. United States, 22 F. 
2d 605, 608 (1927)): 


It is the duty of the real judge to acquire views 
from evidence. The statute never contemplated crip- 
pling our courts by disqualifying a judge, solely on 
the basis of a bias (or state of mind...) against 
wrongdoers, civil or criminal, acquired from evidence 
presented in the course of judicial proceedings before 
him. 


As the Supreme Court said in United States v. Grinnel 


Corp., 384 U.S. 568, 583 (1966) : 


The alleged bias or prejudice to be disqualifying 
must stem from an extra-judicial source and result 
in an opinion on the merits on some basis other than 
what the judge learned from his participation in the 
case (emphasis added). 


In this case Judge Sirica’s opinion that appellant spoke 
to Mr. Kerins for the purpose of causing a mistrial was 
not only based on evidence introduced at the hearing but 
his remark, which appellant suggests showed prejudice, 
was made after he heard all the testimony and was in the 
course of listening to counsels’ closing arguments. It came 
at a time when the court was charged with the responsi- 
bility of reaching a verdict on the facts. 

Moreover, it is abundantly clear from the record that 
Judge Sirica conducted the proceeding impartially and 
objectively. He appointed counsel for appellant at every 
stage of the proceeding. He allowed counsel several weeks 
in which to prepare. He listened to the grounds on which 
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appellant based his claim of bias or prejudice, although 
appellant failed to follow the statutory procedures to raise 
the issue. He committed appellant to St. Elizabeths for 
observation before imposing sentence.” A cursory reading 
of the record reveals that Judge Sirica carefully safe- 
guarded appellant’s rights at every stage and conducted 
the trial in an impartial manner. 

Appellant suggests that, as a matter of law, the judge 
in or about whose court the alleged contemptuous incident 
occurred should not preside over the contempt hearing. 
There is no merit to this argument. See Ungar v. Sara- 
fite, 376 U.S. 575 (1964). Unless the contempt charged 
involves disrespect to or criticism of the judge, the judge 
is competent to preside over the defendant’s contempt 
hearing. Rule 42, Fed. R. Crim. Proc., see Nilva v. United 
States, 352 U.S. 885, 395-96 (1952). 


IX. There was ample evidence to support the court’s find- 
ing and to prove a violation of 18 U.S.C. 401(1). 


The evidence is described in detail in the statement of 
facts. To summarize, the district court was presented with 
two accounts of the incident. Mr. Kerins, the juror, testi- 
fied that, as he was walking in the corridor outside the 
courtroom shortly before proceedings were to begin on the 
morning of June 29th, appellant asked him, “Are you 
going to give me an acquittal this morning?” Appellant’s 
account was that he did not speak directly to Mr. Kerins 
but that Mr. Kerins overheard him as he said to his wife, 
“I hope they are going to give me an acquittal this morn- 
ing.” Appellant spoke of his hope for an acquittal when 
Mr. Kerins was approximately 5 or 6 feet from him and 
even though he recognized Mr. Kerins as one of the jurors 
in his case. On the basis of this conflicting evidence the 
district court said (JA 51-52): 


16 Judge Sirica presided over appellant’s second trial for the 
offense of carnel knowledge which ended in appellant’s acquittal 
by reason of insanity. 
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[T]he Court now finds that the defendant Marcus 
Schurman on June 29, 1965, shortly before 10:00 
A.M., said to a juror, sworn in the case of United 
States v. Marcus Schurman, Criminal No. 688-64, 
“Are you going to give me an acquittal?” The Court 
finds that this statement was made in a corridor of 
the United States Courthouse in Washington, D. C., 
immediately in front of the entrance to its courtroom. 
The Court further finds that when he made this 
statement, the defendant knew that the person to 
whom he made the statement was a juror. As a result 
of this statement and its communication to the other 
jurors, a mistrial was declared at the request of the 
defendant. The Court finds in conclusion that the 
defendant intentionally and wilfully misbehaved so 
near to the presence of the Court as to obstruct the 
administration of justice. 


Having observed appellant and Mr. Kerins, Judge 
Sirica accepted Mr. Kerins’ version of the incident. Other 
than appellant’s denial, there was no reason for Judge 
Siriea to disbelieve Mr. Kerins. The minor discrepancy 


in Mr. Kerins’ testimony pointed to by appellant is obvi- 
ously of no significance."* Nor is there anything to appel- 
lant’s claim that Mr. Kerins did not look toward him when 
the alleged question was asked. As Mr. Kerins pointed 
out, if appellant wasn’t talking to him he did not know 
whom he was addressing for “there was nobody in the 
hall but [appellant] and his wife.” (JA 19). 

The foregoing evidence made out a plain violation of 
18 U.S.C. 401(1). That statute provides in pertinent 
part: 


A court of the United States shall have the power to 
punish by fine or imprisonment, at its discretion, 
such contempt of its authority, and none other, as— 


17 At the June 29th hearing Mr. Kerins recalled appellant’s words 
as “Are you going to give me an acquittal this morning?” At the 
November 12th hearing, he testified that appellant said, “Hey, hey, 
are you going to give me an acquittal today?” 
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(1) Misbehavior of any person in its presence or 
so near thereto as to obstruct the administration of 
justice; 

* * * * 

In Higgins v. United States, 81 U.S. App. D.C. 372, 
160 F. 2d 223 (1946), cert. denied, 331 U.S. 840 (1947), 
this Court considered a contempt conviction based on facts 
substantially similar to the facts in this case. In Higgins, 
the jury was sworn and admonished by the court not to 
talk to anyone nor to allow anyone to talk to them about 
the case."* During an adjournment one of the women jur- 
ors left the courtroom. While standing in the hallway some 
thirty feet from the entrance to the courtroom, she was 
approached by Mrs. Higgins, the mother of the defendant 
on trial. Mrs. Higgins said to the juror: “My boy, my 
boy” and then mentioned that she had ten or more sons 
in the war. After a hearing, the court found Mrs. Hig- 
gins in contempt. This Court affirmed. There was no 
question about whether Mrs. Higgins’ behavior obstructed 
the administration of justice, but, as appellant does here, 
she alleged an absence of sufficient evidence of wilfulness. 
The Court answered this contention (81 U.S. App. D.C. 
at 373, 160 F. 2d at 224): 


{The judge’s] opportunity of winnowing the true 
from the false and thereby appraising the willfulness 
or lack of willfulness in the act was greater than 
ours, and accordingly we are not disposed to say that 
this conclusion is wrong.’® 


Mrs. Higgins also contended that the contemptuous inci- 
dent did not occur in the presence of the court or so near 


*® Judge Sirica admonished the jurors not to talk with anyone 
and not to allow anyone to talk to them about the case and instructed 
them to report to him any such attempt. (JA 15-16). Appellant 
adknowledged that he heard the court instruct the jury on this 
matter. (JA 43-45). 


Tt is sufficient to sustain a conviction for contempt to show 
that the contemner’s acts were knowingly and willfully done and 
had the tendency to influence improperly the action of the jury. 
Cammer v. United States, 96 U.S. App. D.C. 30, 37, 223 F. 2d $22, 
329 (1955), reversed on other grounds, 350 U.S. 399 (1955). 
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thereto so as to be within the terms of Section 401(1). 
To this the Court replied (81 U.S. App. D.C. at 373, 160 
F. 2d at 224): 


[A]s we have shown, the offense with which [Mrs. 
Higgins] is charged occurred in the corridor, about 
thirty feet from the entrance to the courtroom, and 
we have held, under more or less similar circum- 
stances, that this brings the offense within the provi- 
sions of [the statute]. [citations]. 


See also, Laughlin v. United States, 80 U.S. App. D.C. 
101, 151 F. 2d 281 (1945), cert. denied, 326 U.S. 777 
(1945); cf. Carlson v. United States, 209 F. 2d 209, 213 
(1st Cir. 1954). 

In Gridley v. United States, 44 F. 2d 716, 744-45 (6th 
Cir. 1930) the Court of Appeals for the Sixth Circuit af- 
firmed two contempt convictions based on similar facts. 
The defendant on trial and a friend, Mrs. Roen, conversed 
with two jurors in a hotel during a noon recess of the 
trial. Mrs. Roen introduced the two jurors to the defend- 


ant telling them: “She has been very dear to me and just 
like a mother.” Then the defendant said: “Well, anyway, 
whether we are introduced or not, we want you to know 
that we have a very intelligent jury.” The court, in con- 
sidering whether the conduct described amounted to mis- 
behavior within the meaning of the contempt statute, said 
(44 F. 2d at 744): 


In so far as there was misbehavior on the part of 
the appellant Roen, it was in telling the jurors how 
dear appellant Wright was to her. And as to appel- 
lant Wright it was in complimenting the jury. We 
think that each appellant’s conduct came within the 
statute in each particular. 


Appellant’s reliance on 18 U.S.C. 1503 is misplaced.” 


20 Appellant argues that 18 U.S.C. 1503, which provides criminal 
penalties for persons who corruptly, or by threats or force endeavor 
to influence any petit juror of any court of the United States, de- 
fines the elements of criminal contempt. The court’s power to 
punish for criminal contempt is governed by 18 U.S.C. 401. See, 
Sacher v. United States, 343 U.S. 1, 6 (1952). 
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His conviction rests on 18 U.S.C. 401(1). It is that stat- 
ute which defines the elements of the offense. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 
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